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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
For the District of Columbia 

Habeas Corpus No. 1942. 

In re: Lillian Claw a ns, Petitioner. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 In the District Court of the United States for 
The District of Columbia 

Habeas Corpus No. 1942 

Lillian Clawans, Petitioner, 

vs. 

Thomas M. Rives, Superintendent of the Washington 
Asylum and Jail of the District of Columbia, Respon¬ 
dent. 

Petition for Writ of Habeas Corpus 
Filed May 10 1938 

To the Honorable, the Justice holding the District Court 
of the United States for the District of Columbia: 

The petition of Lillian Clawans respectfully represents: 

1. That she is an adult citizen of the United States and a 
legal resident of the County of Essex, in the State of New 
Jersey, and files this petition in her own right. 

2. That your petitioner is now unlawfully and wrongfully 
deprived of her liberty and held as a prisoner by the above 
named respondent, Thomas M. Rives, Superintendent of 
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the Washington Asylum and Jail of the District of Colum¬ 
bia, because your petitioner has been subject for the same 
offense twice put in jeopardy of life or limb, and because 
your petitioner has been deprived of her liberty without due 
process of law, in violation of Article V of the Amendments 
to the Constitution of the United States, as will hereinafter 
more fully appear. 

3. That your petitioner is now illegally held as a prisoner 
by the aforesaid respondent, under a commitment issued 
by and out of the Police Court of the District of Columbia, 
which said commitment is based upon an illegal and uncon¬ 
stitutional judgment and sentence imposed upon your 

2 petitioner by John P. McMahon, Judge of the Police 
Court of the District of Columbia, on July 2,1936, on 
a certain Information No. 1,100,748, which was sworn to by 
one F. M. White on December 30, 1933, before Raymond 
Sparks, Assistant Corporation Counsel of the District of 
Columbia, and which was filed in said Police Court on the 
said 30th day of December, 1935, as will more fully herein¬ 
after appear. 

A certified copy of the said Information on No. 1,100,748 
is here to annexed, marked Exhibit “A”, and prayed to 
be read and considered as part of this petition, that by 
reference to said Information No. 1,100,748, it will be seen 
that the offense alleged against your Petitioner, Lillian 
Clawans, is that 

“on the 7th day of June, in the year A.D. nineteen hun¬ 
dred and thirty-five, in the District of Columbia aforesaid, 
and on Indiana Avenue, north west, and in and around a 
public place, to wit: Police Headquarters did then and there 
use profane language, engage in loud and boisterous talking 
and other disorderly conduct, Contrary to and in violation 
of the Act of Congress in such case made and provided, and 
constituting a law of the District of Columbia.” 

4. That on January 25, 1936, when said Information No. 
1,100,748 came on to be tried before the said Police Court, 
the Court ordered your petitioner to plead to said Informa¬ 
tion, to which your petitioner refused, on the ground, among 
others, that by reason of the fact that the said Court had 
permitted a nolle prosequi of a certain other Information 
No. 1,087,520, in the midst of the trial of petitioner under 
the said last mentioned Information No. 1,087,520, over ob- 
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jection and exception of your petitioner, the entry of said 
nolle prosequi under the circumstances aforesaid was the 
equivalent to an acquittal of your petitioner, inasmuch as 
both Informations charged one and the same identical of¬ 
fense, as will hereinafter more fully appear, and your peti¬ 
tioner urged upon the said Police Court that your petitioner 
could not again be placed in jeopardy for the same offense. 
Nevertheless, the said Police Court directed the clerk of 
the said Court to enter a plea of not guilty for your peti¬ 
tioner, upon the record of the said Court, to to which 
3 ruling your petitioner duly noted an exception. 

5. That at the conclusion of the trial of your peti¬ 
tioner before the said Police Court on June 2, 1936, on the 
said Information No. 1,100,748, John P. McMahon presid¬ 
ing, the said Court took the case under advisement, and on 
June 20,1936, the said Judge holding said Court found your 
petitioner guilty, to which said finding your petitioner duly 
noted an exception, which said exception was noted by the 
Court; that on June 25, 1936, your petitioner filed a motion 
for a new trial, which motion was overruled by the Court 
on July 2, 1936, whereupon on July 2, 1936, the said Judge, 
holding said Court, imposed upon your petitioner sentence 
which was a fine in the sum of $5.00, or in default of the pay¬ 
ment thereof, five days in the jail of the District of Co¬ 
lumbia. 

6. Your petitioner shows to the Court that the trial of 
your petitioner by the said Police Court, and her conviction 
by, and the judgment and sentence entered by the said 
Police Court, as aforesaid, were each and all illegal and 
void, (1) because your petitioner was placed twice in jeop¬ 
ardy for the same offense by the said Police Court, and (2) 
because your petitioner was by the said Police Court denied 
due process of law, in violation of the Fifth Amendment to 
the Constitution of the United States, all of which is now 
specifically set forth, that is to say: On December 21, 1935, 
your petitioner had been brought to trial for the same of¬ 
fense set forth in an Information and filed in the said Police 
Court on June 8,1935, a certified copy of which Information 
numbered 1,087,520, sworn to by the same complainant, the 
aforesaid F. M. White on June 8,1935, before J. A. Lauder¬ 
dale, Assistant Corporation Counsel for the District of Co¬ 
lumbia, is hereunto annexed to this petition, marked Exhibit 
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“B”, and hereby made a part hereof, in which said In¬ 
formation No. 1,087,520, it will be seen that the offense al¬ 
leged against your petitioner Lillian Clawans is that 

“On the 7th day of June, in the year A.D. nineteen hun¬ 
dred and thirty-five, in the District of Columbia aforesaid, 
and on Indiana Avenue, north west, and in and around a 
public place, to wit: Police Headquarters did then 
4 and there use profane language, engage in loud and 
boisterous talking and other disorderly conduct, 
Contrary to and in violation of the Act of Congress in such 
case made and provided, and constituting a law of the Dis¬ 
trict of Columbia.” 

7. That at the time your petitioner was placed on trial in 
the said Police Court upon the said first Information No. 
1,087,520, mentioned in paragraph 5 hereof, the said Police 
Court of the District of Columbia was a duly constituted 
Court and had jurisdiction to try said charge made in said 
Information and also had jurisdiction over your petitioner 
who was then and there in Court with all of her witnesses 
ready to proceed to trial; and said cause was duly and regu¬ 
larly called for trial on December 21, 1935, and then and 
there did proceed to trial and a witness, to wit; one F. M. 
White, was then and there sworn and examined by the As¬ 
sistant Corporation Counsel of the District of Columbia, 
and cross-examined by your petitioner’s counsel in and 
upon the merits of the offense alleged and gave testimony 
tending to support the allegations set forth in said Informa¬ 
tion No. 1,087,520, dated June 8, 1935; that after said trial 
had commenced and said witness sworn and examined as 
aforesaid, and other evidence placed before the Court, and 
before the conclusion of said trial, the said cause was con¬ 
tinued by the Court to December 30, 1935. 

8. That when said cause was regularly called for trial on 
December 30,1935, and the trial thereof was about to be re¬ 
sumed, the Information No. 1,087,520, upon which she had 
been placed upon trial, petitioner’s Exhibit “A” hereto, 
Raymond Sparks, Assistant Corporation Counsel for the 
District of Columbia, who was then and there conducting the 
said prosecution, orally moved the Court to enter a nolle 
prosequi, to which your petitioner by her counsel then and 
there objected, but the Court overruled your petitioner’s 
said objection and granted the said motion of the Assistant 
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Corporation Counsel, Raymond Sparks, and, thereupon, on 
December 30, 1935, an entry was made on Information No. 
1,087,520, “December 30, 1935, Nolle Prosequi in Open 
Court”, which was initialed by the said trial Judge, John 
P. McMahon. 

5 9. Your petitioner alleges that the commencement of 

the said trial on December 21, 1935, upon the said In¬ 
formation, Exhibit “B”, No. 1,0S7,520, and the subsequent 
abandonment thereof and the substitution of the said In¬ 
formation Exhibit “A”, No. 1,100,748, was equivalent to an 
acquittal of your petitioner, and that the attempt to place 
her upon trial again upon the identical charge made in the 
said Information No. 1,100,748, did subject your petitioner 
to jeopardy twice for the same offiense, in violation of the 
Fifth Amendment to the Constitution of the United States, 
and your petitioner says that all proceedings under the 
aforesaid Information No. 1,100,748, petitioner’s Exhibit 
“A” hereto, were all null and void and of no effect. 

10. Your petitioner further alleges that the aforesaid 
verified Information No. 1,087,520, which charged your peti¬ 
tioner with disorderly conduct, annexed hereunto as Exhibit 
“B”, was filed in the Police Court of the District of Colum¬ 
bia on June 8, 1935, and that said case was thereafter set 
from time to time for trial, and had been continued on 
divers days thereafter from June 8, 1935, until December 
30, 1935; that your petitioner had on numerous occasions 
been in attendance at the said Police Court with her wit¬ 
nesses ready to proceed to trial upon said Information No. 
1,087,520, at great inconvenience and expense to herself, 
having been compelled to bring four witnesses, besides your 
petitioner, from the City of Newark, County of Essex, state 
of New Jersey, and that the “nolle prosequi” and abandon¬ 
ment by the prosecuting officer of said case without assign¬ 
ing to the said Police Court or to your petitioner, any legal, 
valid or other excuse therefor, and over the objection and 
exception made to the said Police Court by your petitioner, 
and the substitution by the prosecuting attorney of a new 
Information, petitioner’s Exhibit “A”, No. 1,100,748, in 
the identical words contained in said Information No. 
1,087,520, and charging the same identical offense as to the 
place and time and in total disregard of your petitioner’s 
constitutional rights in the matter, did place your petitioner 



6 


LILLIAN CLAW A NS VS. THOMAS M. RIVES. 


in jeopardy twice for the same offense, in violation of the 
Fifth Amendment to the Constitution of the United States, 
and was and is equivalent to an acquittal under said In¬ 
formation No. 1,087,520, upon which charge set forth in said 
Information No. 1,087,520, or in the substituted Information 
No. 1,100,748, petitioner could not be tried a second 
6 time, and your petitioner says that all proceedings 
had under the second information, No. 1,100,748, peti¬ 
tioner’s Exhibit “A”, were and are null and void, and of 
no effect, and therefore, your petitioner is now illegally re¬ 
strained of her liberty. 

11. That your petitioner is now held in custody by the 
respondent, pursuant to the said judgment and sentence 
rendered against her under the aforesaid second or substi¬ 
tuted information No. 1,100,748, petitioner’s Exhibit “A” 
hereto, and that said imprisonment is unlawful and without 
warrant of law for the reasons set forth in the body of this 
petition. 

WHEREFORE, your petitioner respectfully prays: 

1. That the Writ of Habeas Corpus be granted, and 
directed to respondent, Thomas M. Rives, Superintendent 
of the Washington Asylum and Jail of the District of Co¬ 
lumbia, commanding said respondent to produce the body 
of your petitioner to this Honorable Court, to the end that 
an inquiry may be had touching the matters set forth in this, 
her petition. 

2. That, pending the hearing upon this petition, in this 
proceeding, your petitioner be admitted to bail in such 
reasonable amount as, in the judgment of the Court, shall be 
deemed proper in the premises. 

3. That a final order be entered herein holding that the 
sentence of the Police Court entered in the case of District 
of Columbia against Lillian Clawans, your petitioner herein, 
in case No. 1,100,748, on the docket of said Police Court, is 
null and void and of no effect. 

4. That a final order be made herein discharging vour 
petitioner from custody upon the grounds set forth in this, 
her petition. 

And for such other and further relief as the nature of the 
case may require and to the Court may seem just and 
proper in the premises. 

LILLIAN CLAWANS 
Petitioner. 
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7 LEVI H. DAVID 

and 

ALLEN CARUTIIERS 
Attorneys for Petitioner. 

District of Columbia, to wit: 

Lillian Clawans, being first duly sworn, on oath, says that 
she is the person named as petitioner in the foregoing and 
annexed petition, by her subscribed; that she has read the 
said petition, and knows liie contents thereof; that the state¬ 
ments therein set forth upon her personal knowledge are 
true, and those therein set forth upon information and be¬ 
lief, she believes to be true. 

LILLIAN CLAWANS 

Subscribed and sworn to before me this 10th day of May, 
1938. 

RICHARD H. WOOD'WARD 
(Seal) Notary Public, D. C. 

Petitioner’s Exhibit “A” 

8 Endorsed: Filed May 10, 1938. Charles E. Stew¬ 
art, Clerk. 

In the Police Court of the District of Columbia, Decem¬ 
ber Term, A. D. 1935. 

The District of Columbia, ss : 

E. Barrett Prettyman, Esq., Corporation Counsel, by 
Stanley DeNeale, Edward M. Welliver, George Darrell 
Neilson, James W. Lauderdale, Raymond Sparks, Assistant 
Corporation Counsel, who for the District of Columbia 
prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and com¬ 
plains that Lillian Clawans late of the District of Columbia 
aforesaid, on the 7th day of June in the year A. D. nineteen 
hundred and thirty-five in the District of Columbia afore¬ 
said, and on Indiana Avenue, north, west and in and 
around a public place, to wit: Police Headquarters did 
then and there use profane language engage in loud and 
boisterious talking and other disorderly conduct. 
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was then and there, and has been since that day and still 
is a vagrant, to wit: an idle person, without visible means 
of support, and lives without lawful employment; a person 
wandering abroad and not giving a good account of him¬ 
self, herself; a person wandering abroad and begging, and 
go about from door to door, and place himself in the streets, 
highways, passages, and public places to beg and receive 
alms a person leading an idle, immoral, and profligate life, 
without property to support himself, herself and able of 

body to work and does not work.an able-bodied 

person, without other visible means of support and lives in 
idleness upon the wages and earnings of his, her mother, 
wife, minor child, and children 

a person who frequents and lives in houses or other 
establishments of ill fame and who engages in and commits 
acts of fornication 

make an obscene and indecent exposure of his person 
and in a certain house on said street did then and there 
make an obscene and indecent exposure of his person, the 
same being then and there visible on the public highway 
and in other premises than where the said obscene and in¬ 
decent exposure was made. 

throw missiles play a game with a ball or other 

substance willfully and knowingly give a false alarm of fire 
through the fire alarm signal box on said street. 

[Matter enclosed between rules erased in copy.] 

Contrary to and in violation of the Act of Congress in 
such case made and provided, and constituting a law of the 
District of Columbia. 

E. BARRETT PRETTYMAN, 
Corporation Counsel. 

Personally appeared F. M. White this 30tli day of Decem¬ 
ber, A. D. 1935 and made oath before me that the facts set 
forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

(signed) RAYMOND SPARKS 
Assistant Corporation Counsel in and for 
the District of Columbia. 
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9 Filed Dec 30, 1935 F A Sebring Clerk of Police 

Court DC 

A True Copy 
Win A NORGREN 
Chief Deputy Clerk 

McMahon, Judge Noted 

Col. 100 No. 1100748 

Information 


District of Columbia 


vs. 

Lillian Clawans 
Disorderly 

Witnesses: 

F. M. WHITE No. 1 

G. L. SAUNDERS No. 1 

Officer. 

M. J. DOWD Hdq’s. 

Det. Sgt. DALGLISH 
R. A. CUNNINGHAM T.B. 

Dec 30 1935 

Cont 1/7/36/10:30 CHD 

(See inside) 

Jan 7 1936 Contd 1/25/36 Rq. Defense GC WJC 
Jan. 17, 1936—Supplemental Motion to quash informa¬ 
tion filed N 

Jan. 25, 1936 Motion to quash information denied. 
Exception noted 

Court held appearance to be general, 

Defendant arraigned by order of Court, on motion of 
corporation counsel. Deft, insisted she appeared specially 
and would not enter a plea. 

Court directed plea of not guilty to be entered Contd 
2/19/36 for trial 
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P. R. to appear directed by Court, on motion of corpora¬ 
tion counsel. GC WJC 

Feb. 19, 1936—Contd. to 2/24/36 (Request of Deft) N 
Feb. 22, 1936 Contd. to 3/9/36 (Request of Deft) X 
Mar. 7, 1936 Contd to 4/9/36 (Request of Deft) N 
Mar. 31, 1936 Contd to 4/20/36 (Request of Deft) X 
Jan. 7, 1936 Motion to quash (Reed by information filed 
special delivery) 

April 17, 1936 Contd to 5/4/36 (Request of Deft) X 
May 4,1936 Contd to 6/2/36 (Request of Deft) X 
Jun 2, 1936 Cont 6/20/36/9:30 Request of Govt CUD— 
JPMcM 

June 20,1936 Judgment Guiltv Cont 6/27/36/9:30 CHD— 
JPMcM 

June 25, 1936 Motion for New Trial filed—Set for hear¬ 
ing July 2, 1936 at 11:00 A.M. X 
Jul 2 1936 Motion for new trial overruled 
Jul 2,1936 5 or 5 days Exceptions Xoted Xotice given of 
her intention of applying to the court of appeals for writ 
of error Appeal Bond 100 CHD 
$100 Cash deposited in lieu of bond X 

10 In the Police Court of the District of Columbia 

Petitioner’s Exhibit “B” 

June Term, A. D. 1935 

The District of Columbia, ss : 

E. Barrett Prettyman, Esq., Corporation Counsel, by 
Stanley DcXeale, Edward M. Welliver, George Darrell Xeil- 
son, James W. Lauderdale, Assistant Corporation Counsel, 
who for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and causes the 
Court to be informed, and complains that Lillian Clawans 
late of the District of Columbia aforesaid, on the 7th day 
of June in the year A. D. nineteen hundred and thirty-five, 
in the District of Columbia aforesaid, and on Indiana Ave¬ 
nue, north, west, and in and around a public place, to wit: 
Police Headquarters did then and there use profane lan- 
sruasre and 
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conduct; in a place wherefrom the same could 

be heard in said highway and in premises other than where 
the offense was committed. 

engage in disorderly conduct, to wit: fighting in said street, 
public place, insult and made rude and obscene gestures, 
comments, and observations on persons passing by and in 
their hearing in that he followed and attempted to engage 
in conversation a certain female who was then and there 
unknown to him. 

[Matter enclosed between rules erased in copy.] 

engage in loud and boisterious talking and other disorderly 
conduct. 

was then and there, and has been since that day and still is 
a vagrant, to wit: an idle person, without visible means of 
support, and lives without lawful employment; a person 
wandering abroad and not giving a good account of him¬ 
self, herself; a person wandering abroad and begging, and 
go about from door to door, and place himself in the streets, 
highways, passages, and public places to beg and receive 
alms 

a person leading an idle, immoral, and profligate life, with¬ 
out property to support himself, herself and able of body 
to work and does not work.an able-bodied per¬ 

son, without other visible means of support and lives in 
idleness upon the wages and earnings of his, her mother, 
wife, minor child, and children 

being then and there a prostitute and lewd woman, did in¬ 
vite, entice, persuade, address for the purpose of inviting, 
enticing, and persuading, an adult person, to wit: 
to accompany her, go with her, follow her for the purpose 
of prostitution, 

make an obscene and indecent exposure of his person 
and in a certain house on said street did then and there 
make an obscene and indecent exposure of his person, the 
same being then and there visible on the public highway 
and in other premises than where the said obscene and in¬ 
decent exposure was made. 

throw missiles play a game with a ball or other 

substance willfully and knowinglv give a false alarm of 
fire through the fire alarm signal box on said street. 


[Matter enclosed between rules erased in copy.] 
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Contrary to and in violation of the Act of Congress in 
such case made and provided, and constituting a law of 
the District of Columbia. 

E. BARRETT PRETTYMAN, 

Corporation Counsel. 

Personally appeared F. M. White this 8th day of June, 
A. D. 1935, and made oath before me that the facts set forth 
in the foregoing information are true, and those stated 
upon information received he believes to be true. 

J W LAUDERDALE 
Assistant Corporation Counsel 
in and for the District of Columbia. 

A true copy 
WM A NORGREN 
Chief Deputy Clerk 

Police Court, D. C. 
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12 Order for Writ of Ilabeas Corpus 

Filed May 10 1938 

* * # • # • 

On consideration of the petition of Lillian Clawans, the 
above named petitioner, it is by the court this 10th day of 
May, 1938, Ordered that the Writ of Habeas Corpus issue 
herein as prayed in said petition, and that the same is here¬ 
by made returnable forthwith on the 10th day of May, 
1938, after the service of the said Writ, before the under¬ 
signed Justice. 

PEYTON GORDON 
Justice. 


13 Writ of Habeas Corpus 

The President of the United States, 

To Thomas M. Rives, Supt., D. C. Jail, Greeting: 

You are hereby commanded to have the body of Lillian 
Clawans, detained under your custody, as it is said, to¬ 
gether with the day and cause of her being taken and de¬ 
tained, by whatever name she may be called in the same, 
before the Honorable Peyton Gordon, one of the Justices 
oi the District Court of the United States for the District 
ot Columbia in the United States Courthouse, city of 
Washington (immediately), after the receipt of this writ, 
to do and receive whatever shall then and there be con¬ 
sidered of in her behalf, and have then and there this writ. 

Witness, The Honorable Chief Justice of said Court the 
10" day of May, A. D. 1938. 

CHARLES E. STEWART, 
Clerk. 

By R. E. LEE GOFF, 

Assistant Clerk. 


(Seal) 
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Marshal’s Return 

Served the above named—Thomas M Rives Supt., D. C. 
Jail by serving Captain G. Ratherdale—assistant in charge 
Personally 5/10/38 

JOHN B. COLPOYS 
TJ. S. Marshal, D. C. 

By THOMAS EAST, 

Deputy 

K. 

14 Order of Court Granting Bond and Continuing 

Hearing of Cause 

Filed May 10 1938 
# • * 

On motion of the petitioner, by Levi H. David, her at¬ 
torney, to continue the hearing on the Writ of Habeas Cor¬ 
pus, issued herein, it is, by the Court, this 10th day of May, 
193S, ORDERED, 

1. That the hearing on the said Writ is hereby contin¬ 
ued until May 17th, 1938, at the hour of 10 o’clock, a. m. 

2. That the petitioner, Lillian Clawans, be released upon 
her giving bond, with surety, in the sum of One hundred 
dollars, conditioned for her appearance before this Court. 

PEYTON GORDON 
Justice. 

Memorandum 

May 10, 1938. 

Deposit of $100.00 (Cash Bond) by Madeline Mueller. 

15 Return and Answer to Petition for Writ of 
Habeas Corpus and Rule to Show Cause Is¬ 
sued Thereon 

Filed May 16 1938 

# • # 

The answer of the respondent, Thomas M. Rives, Super¬ 
intendent of the District Jail, to the petition for a writ of 
habeas corpus filed herein, represents to this Honorable 
Court as follows: 


LILLIAN CLAWANS VS. THOMAS M. RIVES. 


17 


1. Answering paragraph numbered 1, respondent admits 
the allegations therein contained. 

2. Answering paragraph numbered 2, respondent de¬ 
nies the allegations therein contained. 

3. Answering paragraph numbered 3, respondent de¬ 
nies that the petitioner is illegally held by the respondent 
and avers that she is lawfully in custody by virtue of a com¬ 
mitment issued by the Police Court of the District of Co¬ 
lumbia on May 10, 1938, a copy of which is attached hereto 
marked “Exhibit A” and prayed to be read and considered 
as a part hereof. Respondent denies that said commitment 
is based upon an illegal or unconstitutional judgment or 
sentence imposed upon the petitioner by Judge John P. 
McMahon, one of the judges of the Police Court of the 
District of Columbia. 

Respondent admits the remaining averments of said 
paragraph. 

4. Answering paragraph numbered 4, respondent ad¬ 
mits that on January 25, 1936, petitioner came on to be 

tried on Information No. 1100748, but denies that 
16 the court ordered petitioner to plead to said Infor¬ 
mation. Respondent admits that petitioner refused 
to plead on the grounds set forth in paragraph numbered 
4. Respondent admits that upon refusal of petitioner to 
plead upon arraignment, the judge of the Police Court di¬ 
rected the Clerk of said court to enter a plea of “not 
guilty” for the petitioner upon the records. 

5. Answering paragraph numbered 5, respondent admits 
the allegations therein contained. 

6. Answering paragraph numbered 6, respondent de¬ 
nies that the conviction, judgment and sentence of the 
petitioner in the Police Court were illegal and void for 
the reasons alleged in said paragraph, or for any other 
reasons. Respondent denies that petitioner had been 
brought to trial on December 21, 1935, for the same offense 
set forth in an Information filed in the Police Court on 
June 8, 1935. 

Respondent admits the remaining allegations of said 
paragraph. 

7. Answering paragraph numbered 7, respondent denies 
that petitioner was placed on trial upon Information No. 
1087520, but admits that the Police Court of the District 
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of Columbia is a duly constituted Court and had jurisdic¬ 
tion to try said charge in said Information and also had 
jurisdiction over the petitioner. Respondent denies that 
said cause was duly and regularly called for trial on De¬ 
cember 21, 1935 and denies that it did proceed to trial. 

Respondent denies the remaining allegations of said 
paragraph, except the allegation that the cause was con¬ 
tinued by the court until Decomber 30, 1935. 

8. Answering paragraph numbered 8, respondent ad¬ 
mits that said cause was called for trial on December 30, 
1935, but denies that it was a resumption of trial upon 
which respondent had already been placed on trial. 

Respondent admits the remaining allegations of 
17 said paragraph. 

9. Answering paragraph numbered 9, respondent 
denies that there was any commencement of a trial upon 
Information No. 1087520 on December 21, 1935 or on any 
other date and that there was a subsequent abandonment 
thereof. 

Respondent denies the remaining allegations of said 
paragraph. 

10. Answering paragraph numbered 10, respondent ad¬ 
mits the allegations therein so far as they relate to the 
filing of Information No. 1087520 charging the petitioner 
with disorderly conduct and the continuance thereof from 
time to time. Respondent avers that he is without knowl¬ 
edge or information sufficient upon which to base an 
answer on the allegations concerning the number of occa¬ 
sions petitioner and her witnesses were in attendance at 
Police Court, or the inconvenience, or expense, or the num¬ 
ber of witnesses, or from whence they came. Respondent 
denies that the nolle prosequi of Information No. 1087520 
and the filing of a new Information, No. 1100748, placed the 
petitioner in jeopardy twice for the same offense in viola¬ 
tion of the 5th Amendment to the Constitution of the 
United States and was the equivalent to an acquittal under 
Information No. 1087520 and that she was tried the second 
' time for the same offense. Respondent denies that the pro¬ 
ceedings under Information No. 1100748 were null and 
void and that petitioner is illegally restrained of her lib¬ 
erty. 
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11. Answering paragraph numbered 11, respondent ad¬ 
mits that the petitioner is now held in custody by the re¬ 
spondent pursuant to judgment and sentence rendered 
under Information No. 1100748, but denies that said im¬ 
prisonment is unlawful and without warrant. 

Further answering said petition, respondent avers that 
on June 8, 1935, Information No. 10S7520 was filed against 
petitioner in the Police Court of the District of Columbia 
charging her with disorderly conduct, as set forth in para¬ 
graph numbered 6 of her petition; that the case was con¬ 
tinued from time to time until December 10, 1935, 
18 on which date petitioner filed a motion to quash the 
Information which was set for hearing on December 
21, 1935, on which date the said motion was argued. The 
court reserved its decision and continued the case until 
December 30, 1935, at which time a nolle prosse was en¬ 
tered by the prosecution. At no time was the petitioner 
arraigned on said Information nor was there any testimony 
ever heard thereunder. On December 30, 1935, after In¬ 
formation No. 10S7520 had been nolle prossed, another In¬ 
formation, No. 1100748, was filed charging petitioner with 
disorderly conduct, as set forth in paragraph numbered 3 
of the petition. The case was continued until January 7, 
1936, at which time petitioner filed a motion to quash the 
Information and on January 17, 1936 a supplemental mo¬ 
tion to quash was filed. On January 25, 1936 a motion to 
quash was denied, at which time petitioner was arraigned 
and refused to enter a plea, whereupon the court directed 
the clerk of said court to enter a plea of “not guilty” on 
behalf of petitioner and continued the case from time to 
time until June 2, 1936 for trial, at which time the case 
went to trial and upon the conclusion the presiding judge, 
John P. McMahon, took the case under advisement and con¬ 
tinued the case until June 20, 1936, at which time the court 
entered a judgment of “guilty”. On June 25, 1936, a mo¬ 
tion for a new trial was filed which motion was overruled 
by the court on July 2, 1936, whereupon the court imposed 
a sentence upon the petitioner to pay a fine in the sum of 
$5.00, or in default thereof to serve 5 days in the District 
Jail, to which the petitioner noted an exception and signi¬ 
fied her intention of applying to the Court of Appeals of 
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the District of Columbia for a writ of error. On August 
21, 1936, the bill of exceptions was signed by Judge John 
P. McMahon and filed in the Court of Appeals on August 
27, 1936. On December 16, 1936, the petition for writ of 
error was denied by the Court of Appeals and a petition 
for rehearing was denied by said court on February 
19 15, 1937 (67 App. D. C. 58) On April 9, 1937, peti¬ 

tioner filed a petition for writ of certiorari to the 
Supreme Court of the United States and on May 3, 1937, 
said writ was denied. On June 1, 1937, a petition for re¬ 
hearing was also denied by the Supreme Court of the 
United States. 

Whereupon, having fully answered, your respondent 
prays that the rule to show cause isued herein be dis¬ 
charged and the petition dismissed and he be permitted to 
go hence without day. 

THOMAS M RIVES 
Superintendent, District Jail. 

District of Columbia, ss : 

I, Thomas M. Rives, being first duly sworn according to 
law, on oath depose and say: That I am the Superintendent 
of the District Jail, and the respondent in the above-en¬ 
titled cause; that I have read the foregoing return and 
answer by me subscribed and know the contents thereof, 
and verily believe the same to be true. 

THOMAS M RIVES 

Subscribed And Sworn To before me this 16th day of 
May, A.D., 1938. 

RICHARD H WOODWARD 
(Notarial Seal) Notary Public, D. C. 

ELWOOD H. SEAL 

Corporation Counsel, D. C. 

VERNON E. WEST 

Principal Assistant Corporation 
Counsel, D. C. 

JAMES W. LAUDERDALE 

Assistant Corporation Counsel > D. C. 

Attorneys for Respondent, 
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20 Case No. 1100748 

In the Police Court of the District of Columbia 

District of Columbia 

County of Washington ss: 

To the Superintendent, District of Columbia Jail: 
RECEIVE into your custody the body of... .LILLIAN 

CLAWANS_herewith sent by the Police Court, brought 

before said court charged upon the oath of F. M. White 
with Disorderly Conduct and being convicted and sen¬ 
tenced to pay a line of Five...., (5) Dollars and in default 
to be committed to the District of Columbia Jail: for Five 
(5) days, and being in default h.. therefore safely keep 
in your custody until . .he shall be discharged by due 
course of law; and for so doing this shall be your sufficient 
warrant 

Witness, the Hon. JOHN P. McMAHON, Presiding 
Judge of the Police Court of the District of Columbia, and 
seal of said Court this 10 day of May, 1938. 

W. F. BRAMHALL, 

Clerk, Police Court, D. C. 

By RALPH GIVEN, Jr., 

Deputy Clerk, 

Police Court, D. C. 

(Seal) 

A TRUE COPY 
TEST: 

WALTER F. BRAMHALL, 

Clerk 

By CHAS. W. MIDDLETON, 

Deputy Clerk 

21 Joinder in Issue 

Filed May 18 1938 
# • * 

The Petitioner, Lillian Clawans, hereby joins issue 
upon the Return and Answer of the Respondent, Thomas 
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M. Hives, Superintendent of the Washington Asylum and 
Jail of the District of Columbia, filed herein. 

LEVI H. DAVID 

Investment Building. 
of Counsel for Petitioner. 


Order Discharging Writ and Dismissing Petition 

Filed May 25 1938 

• • • 

The above-entitled cause coming on for hearing before 
the District Court of the United States for the District of 
Columbia on May 25, 1938, and upon consideration of the 
pleadings and the argument of counsel for the respective 
parties, it is by the Court, this 25th day of Mav, A. D., 
1938, 

ADJUDGED, ORDERED and DECREED, that the 
Writ of Habeas Corpus issued herein be, and the same is 
hereby, discharged and the petition is dismissed; and it is 
further 

ORDERED, that the petitioner, Lillian Clawans, be sur¬ 
rendered to the United States Marshal for the District of 
Columbia, to be delivered to the Superintendent of the 
Washington Asylum and Jail for commitment pursuant to 
the Order of the Police Court of May 10, 1938. 

ALFRED A WHEAT, 

Chief Justice. 

22 Exceptions noted to the Court’s rulings as ap¬ 
pears by stenographic report. 

An appeal noted this 25th day of May 1938—Cost Bond 
fixed at $100 or 50 in cash—Bail Bond the sum of $100.00 


A. A. W. or cash in lieu thereof 100 

ALFRED A WHEAT 

C. J. 
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Memoranda. 

MAY 25, 1938. 

Bond ($100) by Lillian Clawans on appeal with Louis 
Weinstein surety, approved and filed. 

MAY 26, 1938. 

Deposit by Lillian Clawans as bail bond on appeal—$100. 
JUNE 3, 1938. 

Bill of Exceptions submitted, signed made of record and 
filed. Wheat, C. J. 


23 Assignment of Errors 

Filed Jun 3 1938 
* # # 

The petitioner herein, Lillian Clawans, appellant in the 
United States Court of Appeals for the District of Colum¬ 
bia, assigns the following assignments of error committed 
by the Trial Justice as follows: 

1. The trial court erred in refusing to allow the said pe¬ 
titioner to introduce documentary and oral proof in sup¬ 
port of the averments contained in the petition, upon which 
the issuance of the writ of Habeas Corpus was based, and 
in denial of the allegations of fact contained in the return 
and answer of respondent. 

2. The trial court erred in not holding (1) that the peti¬ 
tioner was duly and regularly placed on trial on December 
21, 1935, in and by the Police Court of the District of Co¬ 
lumbia, upon Ihe first information No. 1,087,520, dated June 
8, 1935, and (2) that the said cause did then and there pro¬ 
ceed to trial, and that a witness, to wit: one F. M. White, 
thereupon was then and there sworn and examined by the 
Assistant Corporation Counsel of the District of Colum¬ 
bia, and cross-examined by petitioner’s counsel, upon the 
merits of the offense alleged in said information No. 1,087,- 
520, and (3) that said witness White gave testimony tend¬ 
ing to support the allegations set forth in said information 
No. 1,087,520, and (4) that after said trial had commenced 
and said witness was sworn and examined as aforesaid, and 
other evidence placed before the said Police Court, and be¬ 
fore the conclusion of said trial, the said cause was con- 
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tinued by the said Police Court to December 30,1935, 

24 and (5) that when on December 30, 1935, and the 
trial thereof was about to be resumed, Raymond 

Sparks, Esquire, Assistant Corporation Counsel for the 
District of Columbia, who was then and there conducting 
the said prosecution, orally moved the Court to enter a 
nolle prosequi, over the objection and exception of peti¬ 
tioner, (6) but that the said Police Court overruled peti¬ 
tioner’s said objection, and granted the said motion of the 
said Assistant Corporation Counsel, and that the said 
Police Court did, on December 30, 1935, enter a nolle 
prosequi of the said Information No. 1,087,520, and the 
District Court of the United States for the District of Co¬ 
lumbia erred in not holding that the said nolle prosequi of 
said information by the Police Court, as aforesaid, was 
equivalent to an acquittal of petitioner of said Information 
No. 1,087,520, and said District Court erred in not holding 
that the trial and conviction of the petitioner by the Police 
Court thereafter, on July 2, 1936, on Information No. 
1,100,748, over the objection and exception of petitioner, 
subjected petitioner twice in jeopardy for the same offense, 
and also denied petitioner due process of law, in violation 
of the Article V of the Amendments to the Constitution of 
the United States. 

3. The trial court erred in not holding that the trial and 
conviction on June 20, 1936, of the petitioner by the Police 
Court on Information No. 1,100,748, over the objection and 
exception of petitioner, and the judgment and sentence im¬ 
posed upon the petitioner by said Police Court on July 2, 
1930. upon said Information No. 1,100,748, was void. 

4. The trial court erred in not holding that the nolle 
prosequi entered on December 30, 1935, by the Police Court 
of Information No. 1,087,520 against petitioner in the midst 
of the trial of petitioner on said Information, and after 
testimony was had before the Police Court in support of 

the allegations in Information No. 1,087,520, over 

25 the objection and exception of petitioner, was the 
equivalent to an acquittal of said petitioner. 

5. The trial court erred in not holding that Information 
Nos. 1,087,520 and 1,100,748, against the petitioner each 
charged petitioner with the same identical offense in law 
and in fact. 
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6. The trial court erred in not holding that petitioner 
was duly acquitted of the offense alleged in Information No. 
1,087,520 on December 30, 1935, and that the trial and con¬ 
viction of petitioner on Information No. 1,100,748 on July 
2, 1936, over the objection and exception of petitioner, 
charging petitioner with the same identical offense in law 
and in fact charged in the aforesaid Information No. 1,087,- 
520, subjected petitioner in jeopardy twice for the same 
offense and also deprived petitioner of due process of law, 
in violation of the Article V of the Amendments to the Con¬ 
stitution of the United States. 

7. The trial court erred in discharging the rule issued 
against the respondent and in dismissing the petition for 
the Writ of Habeas Corpus, without a trial of the issues 
raised by the said petition, the answer and joinder of issue. 

8. This Appellant assigns other errors apparent on the 
face of the record. 

LEVI H. DAVID 
Of Counsel for Petitioner. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 3rd day of June, 1938. 

ELWOOD H. SEAL 
By JAMES W. LAUDERDALE 

Corporation Counsel for the 
District of Columbia. 


26 Endorsed: Filed Jun 3 1938 

Bill of Exceptions 

This matter came on to be heard before Chief Justice 
Wheat, of the said District Court of the United States for 
the District of Columbia, on the 25th day of May, 1938, upon 
the petition filed herein, and the return and answer of the 
respondent, and the traverse and joinder of issue on the 
allegations of said return and answer, Mr. Masucci, counsel 
for petitioner, and Mr. Vernon E. West and J. W. Lauder¬ 
dale, Assistant Corporation Counsel, representing respon¬ 
dent. 

Thereupon be it remembered that the following proceed- . 
ings were had. Counsel for petitioner presented to the 
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Court the substance of the allegations of said petition and 
return and joinder of issue, and requested the court to per¬ 
mit him on behalf of the petitioner to offer both oral and 
documentary proof in support of every averment of fact 
in said petition and to offer similar proof in denial of the 
substantial averments of fact contained in said answer and 
return, but the said Chief Justice Wheat refused to permit 
petitioner or her counsel so to do, to which ruling of the 
Court the petitioner then and there excepted. 

Thereupon the Court, after reading said petition and re¬ 
turn and joinder, announced that it would discharge the 
rule issued against the respondent, and did discharge said 
rule and dismissed said petition for the writ of habeas 
corpus, without hearing any evidence upon the issues raised 
by the petition, answer and the rejoinder, to which 

27 ruling of the Court, the petitioner then and there ex¬ 
cepted, and prayed the Court to sign and seal this 

Bill of Exceptions, which is according done this 3rd day of 
June, 1938, nunc pro tunc. 

ALFRED A WHEAT 

(Seal) Chief Justice 

I consent 

ELWOOD H. SEAL 
Corporation Counsel 

By JAMES W LAUDERDALE 

Assistant Corporation Counsel 

June 3, 1938. 

28 Designation of Record on Appeal 

Filed Jun 3 1938 

• i • 

The Clerk of the Court will prepare the transcript of 
record on appeal for the United States Court of Appeals of 
the District of Columbia and include therein the following: 

1. Original Petition and Exhibits, filed May 10, 1938. 

2. Order of Court, dated May 10, 1938, directing Writ of 
Habeas Corpus issue, returnable immediately, and rule, 
and Marshal’s Return showing service upon Respondent. 

3. Order of Court granting bond and continuing hearing 
of cause. 
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4. Memo: Bond given by petitioner on May 10,1938. 

5. Return and Answer of Respondent filed May 16, 1938. 

6. Joinder in Issue by petitioner, filed May 18, 1938. 

7. Order of May 25, 1938, discharging writ and dismis¬ 
sing petitioner, appeal noted, cost bond fixed at $100, or $50 
cash deposit, bail fixed at $100. 

8. Memo: Bond on appeal, for costs, of petitioner, with 
surety, approved and filed May 25,1938. 

9. Memo: Cash $100, deposited by petitioner for bail, 
May 26, 1938. 

10. Bill of Exceptions. 

11. Assignment of Errors. 

12. This designation. 

LEVI H. DAVID 
Investment Building, 
Washington, D. C., 

Of Counsel for Petitioner. 


29 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 28, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in re: Lillian Clawans, Habeas Cor¬ 
pus No. 1942, as the same remains upon the files and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 10th day of June, 1938. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on cover: No. 7181 Clawans, Appellant, vs. 
Rives. United States Court of Appeals for the District of 
Columbia Filed Jun 11 1938 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

April Term, 1938— Special Calendar. 

Habeas Corpus No. 7181. 

LILLIAN CLAWANS, 

Appellant, 

vs. 

THOMAS M. RIVES, Superintendent of the Wash¬ 
ington Asylum and Jail of the District of Columbia, 

Appellee. 

Appeal from the District Court of the United 
States for the District of Columbia. 

' \ 

BRIEF FOR APPELLANT. 

Statement of the Case. 

This appeal by appellant, Lillian Clawans, petitioner, 
in the trial court, is from a final judgment, dated May 
25, 1938, entered by Chief Justice Wheat of the Dis¬ 
trict Court of the United States for the District of 
Columbia, discharging the Writ of Habeas Corpus, 
upon the pleadings , dismissing appellant’s petition, 
and directing that appellant be surrendered to the 
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United States Marshal, to be delivered to the appellee, 
the Superintendent of the Washington Asylum and 
Jail of this District for commitment pursuant to the 
order and sentence of the Police Court of the District 
of Columbia (R. 22). The traverse to, or joinder in 
issue upon, appellee’s answer or return was especially 
called to the attention of the trial court (R. 26). Ex¬ 
ception was duly noted to the court’s ruling (R. 22, 25- 
26). Assignment of errors was served and filed (R. 
23-25). 

The appellant gave bail bond (R. 23) during the 
pendency of this appeal in the amount required by the 
order of the trial court (R. 22). 

This proceeding was begun by the appellant who, on 
May 10, 1938, filed her original petition in the Dis¬ 
trict Court below (R. 1-14) for the Writ of Habeas 
Corpus. Annexed thereto are two exhibits (R. 7-13) 
consisting of duly certified copies of two certain In¬ 
formations, Numbered 1,100,748 (Exhibit “A”, R. pp. 
7-9) and 1,087,520 (Exhibit “B”, R. 10-13), respective¬ 
ly, of the Police Court of this District. 

Appellant’s petition sets forth that she is unlawful¬ 
ly and wrongfully deprived of her liberty and held as 
a prisoner by Thomas M. Rives, Superintendent of the 
Washington Asylum and Jail of this District, appellee 
here, under a commitment of the said Police Court, 
which said commitment is based upon an illegal and 
unconstitutional judgment and sentence imposed upon 
petitioner (appellant) by Judge John P. McMahon of 
the said Police Court, on July 2, 1936, on Information 
No. 1,100,748, because the petitioner (appellant) was 
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subject for the same offense twice put in jeopardy of 
life or limb, and that petitioner was and is deprived 
of her liberty without due process of law, in violation 
of Article V of the Amendments to the Constitution 
of the United States, as will hereinafter more fully 
appear (R. 2-3, 7-9, 10-13). 

The petitioner prayed for the Writ of Habeas Cor¬ 
pus, for bail pending a hearing, and that a final order 
be entered holding that the sentence of the Police 
Court entered in the case of the District of Columbia 
against Lillian Clawans, appellant here, in case No. 
1,100,748, on the docket of the said P.olice Court, is null 
and void and of no effect. (R. 6.) 

Justice Gordon ordered the Writ to issue (R. 15). 
The Writ issued, returnable immediately (R. 15), and 
the same was duly served (R. 16). The petitioner, who 
was in the custody of the Superintendent of the Jail 
(R. 1, 21), under the aforesaid commitment of the 
Police Court (R. 21), was produced, and released un¬ 
der bond (R. 16) pending a hearing, -which was con¬ 
tinued (R. 16). 

On May 16, 1938, the return or answer of the ap¬ 
pellee was filed (R. 16-21), to which, on May 18, 1938, 
a traverse to, or joinder in issue, was filed by appel¬ 
lant (R. 21-22). 

When the cause came on for hearing before Chief 
Justice Wheat (Bill of Exceptions (pp. 25-26)), coun¬ 
sel for the petitioner-appellant presented to the court 
the substance of the allegations of the original peti¬ 
tion, the answer or return thereto, the traverse or 
joinder in issue of appellant (R. 26), and requested 
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Chief Justice Wheat to permit the petitioner (appel¬ 
lant) to offer both oral and documentary proof in sup¬ 
port of every averment of fact set forth in her said 
petition, and also to offer similar proof in denial of the 
substantial averment of facts contained in the answer 
or return, “but the said Chief Justice refused to per¬ 
mit petitioner or her counsel so to do, to ivhich riding 
of the Court the petitioner then and there excepted 
(Bill of Exceptions, R. 26; Italics supplied.) 

The Bill of Exceptions, also recites (R. 26): 

“Thereupon the Court, after reading said peti¬ 
tion and return and joinder , announced that it 
would discharge the rule issued against the re¬ 
spondent, and did discharge said rule and dismiss¬ 
ed said petition for the writ of habeas corpus, 
without hearing any evidence upon the issues 
raised by the petition , answer and the rejoinder, 
to which ruling of the Court , the petitioner then 
and there excepted,” • # * (Italics supplied.) 

The instant petition (R. 1-13) sets forth, substantial¬ 
ly, the following facts: 

(1) That on December 30, 1935, Information No. 
1,100,748, sworn to (R. 8) on December 30, 1935, by 
Officer F. M. White, No. 1 Precinct (R. 9), was filed in 
the Police Court of this District (R. 9); that said num¬ 
bered Information (1,100,748) alleges: 

“that Lillian Clawans late of the District of Co¬ 
lumbia aforesaid, on the 7th day of June in the 
year A. D. nineteen hundred and thirty-five in the 
District of Columbia aforesaid, and on Indiana 
Avenue, north, west, and in and around a public 
place, to wit: Police Headquarters did then and 
there use profane language engage in loud and 
boisterous talking and other disorderly conduct. 
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‘‘Contrary to and in violation of the Act of 
Congress in such case made and provided, and 
constituting a law of the District of Columbia”. 
(Petition, p. 2; see Exhibit ‘‘A”, Information No. 
1,100,748, pp. 7-9.) 

(2) That on January 25, 1936, when the appellant 
was brought before the Police Court for trial on said 
information No. 1,100,748, the Police Court ordered 
appellant to plead to the same, to which appellant re¬ 
fused, on the ground that the said Court had permit¬ 
ted a nolle prosecqui of a certain other Information No. 
1,087,520, in the midst of the trial of the appellant un¬ 
der the said last mentioned Information No. 1,087,520, 
over objection and exception of the petitioner (appel¬ 
lant); and that the entry of said nolle prosequi, under 
the circumstances aforesaid, was the equivalent to an 
acquittal of petitioner (appellant) inasmuch as both 
Informations charged one and the same idential of¬ 
fense; that petitioner (appellant) urged upon the Po¬ 
lice Court that petitioner (appellant) could not again 
be placed in jeopardy for the same offense, that never¬ 
theless, the Police Court directed the Clerk to enter a 
plea of not guilty for petitioner (appellant) upon the 
record of said Court, to which ruling petitioner (ap¬ 
pellant) duly noted an exception (R. 2-3, par. 4). 

(3) That the above mentioned (first) Information 
No. 1,087,520 (upon which appellant claims an acquit¬ 
tal), sworn to by the same complainant, Officer F. M. 
White, on June 8, 1935 (R. 12, Petitioner’s Exhibit 
“B”, R. 10-12), was filed June 8,1935 (R. 5, par. 10); 
that in and by said numbered Information (1,087,520) 
the appellant was and is charged with the identical 
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offense in law and in fact, to wit: disorderly conduct, 
as is charged in the said second or substituted Infor¬ 
mation No. 1,100,748. The language of the charge in 
the (first) Information No. 1,087,520 is the same, 
namelv: 

“that Lillian Clawans late of the District of Col¬ 
umbia aforesaid, on the 7th day of June, in the 
year A. D. nineteen hundred and thirty-five, in 
the District of Columbia aforesaid, and on Indi¬ 
ana Avenue, north, west, and in and around a 
public place, to wit: Police Headquarters, did then 
and there use profane language and engage in 
loud and boisterous talking and other disorderly 
conduct. 

“Contrary to and in violation to the Act of 
Congress in such case made and provided, and 
constituting a law of the District of Columbia.” 
(Exhibit “B”, pp. 10-13; Petition, Par. 6, R. pp. 
3-4.) 

That in paragraph 7 of appellant’s petition (R. 
4), it is set forth that on December 21, 1935, when 
appellant was put on trial in the said Police Court on 
the said (first) Information No. 1,087,520, the said 
Police Court was a duly constituted court and had 
jurisdiction to try said charge contained in said Infor¬ 
mation and also had jurisdiction over petitioner, who 
was then and there in Court with all of her witnesses 
ready to proceed to trial; and said cause was duly 
and regularly called for trial on December 21, 1935, 
and then and there did proceed to trial and a witness, 
one F. M. White, was then and there sworn and exam¬ 
ined by the Assistant Corporation Counsel and cross- 
examined by petitioner’s counsel in and upon the 
merits of the offense alleged and gave testimony 
tending to support the allegations in said Informa - 
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tion No. 1,087,520, dated June 8, 1935 (K. 4); that 
after said trial had commenced and said witness 
sworn and examined as aforesaid, and other evidence 
placed before the court, and before the conclusion of 
the trial, the said cause was continued by the Court 
to December 30, 1935 (R. 4); that on December 30, 
1935, when the trial was about to be resumed upon 
the said (first) Information No. 1,087,520, the Assist¬ 
ant Corporation Counsel, conducting the prosecution, 
orally moved the Court to enter a nolle prosequi, to 
which petitioner by counsel then and there objected, 
but the Police Court overruled said objection and 
granted the said motion of the prosecuting attorney; 
and, thereupon, an entry was made on the (first) 
Information No. 1,087,520, “December 30, 1935, Nolle 
Prosequi in Open Court” which was initialed by Trial 
Judge John P. McMahon. On said (first) Informa¬ 
tion No. 1,087,520 the Judge also noted: “Counsel 
for the defendant notes an exception to the Court per¬ 
mitting the prosecutor to enter a nolle prosequi.” (R. 
13.) 

That on June 2, 1936, the Police Court, Judge John 
P. McMahon presiding, put appellant on trial on the 
(second) Information No. 1,100,748, and at the con¬ 
clusion thereof, the said Court took the case under 
advisement; that on June 20, 1936, the said Court 
found appellant guilty, to which finding appellant 
duly noted an exception, which was noted by the 
Court (R. 3); that on June 25, 1936, appellant filed a 
motion for a new trial, which motion was overruled 
by the Court on July 2, 1936 (R. 3), whereupon, on 
July 2, 1936, the trial Court imposed upon appellant 
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sentence which was a fine of $5.00, or in default of the 
payment thereof, five days in the jail of the District 
of Columbia (R. 3). 

The answer or return of the appellee admits (R. 
17, par. 4) that the appellant, when arraigned in the 
Police Court on the second Information No. 1,100,748, 
refused to plead thereto on the ground set forth in 
paragraph 4 of her petition herein, which was because 
appellant urged upon the Police Court that the nolle 
prosequi of the first Information No. 1,087,520, over 
her objection and exception, was equivalent to an 
acquittal (R. 3-4). The appellee further avers that 
the Judge of the Police Court directed the clerk to 
enter a plea of not guilty for the appellant upon the 
record (R. 17, par. 4). The appellee admits (R. 17, 
par. 5) the allegations contained in paragraph 5 of the 
appellant’s petition, which avers, among other things, 
that the appellant noted an exception to the finding 
of Judge McMahon that the appellant was guilty on 
Information No. 1,100,748. 

The appellee, however, in his answer, denies, in 
general terms, by way of conclusion (R. 18, par. 7) 
that petitioner was placed on trial upon Information 
No. 1,087,520 and that said cause was duly and regu¬ 
larly called for trial on December 21, 1935, and appel¬ 
lee denies that it did proceed to trial (R. 18, par. 7). 
Appellee admits (R. 18, par. 8), that said cause was 
called for trial on December 30, 1935, but denies by 
way of conclusion that it was a resumption of trial. 
The appellee denies, also by way of conclusion, that 
there was a subsequent abandonment of Information 
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No. 1,087,520. Appellee avers that at no time was 
there any testimony ever heard therein (R. 19). 

The answer was filed May 16, 1938 (R. 16), and on 
May 18, 1938, the appellant filed (R. 21-22) a joinder 
in issue upon or traverse to the said answer. As here¬ 
inbefore set forth, appellant’s counsel requested the 
trial court to permit appellant to offer both oral and 
documentary proof in support of every averment of 
fact in her petition, and to offer similar proof in 
denial of the substantial averments of fact in said 
answer, but the trial court refused to permit appel¬ 
lant so to do, to which appellant excepted (R. 26). 

The allegation in paragraph 7 of appellant’s peti¬ 
tion (R. 4) that at her trial in the Police Court on 
the first Information No. 1,087,520, one F. M. White 
was sworn and examined by the prosecuting attorney 
and cross-examined by appellant’s attorney upon the 
merits of the offense alleged and gave testimony tend¬ 
ing to support the allegations set forth in said Infor¬ 
mation No. 1,087,520, dated June 8, 1935, and that 
other evidence was placed before the Court, is not 
specifically denied in the answer. 

Assignment of Errors. 

The District Court of the United States for the 
District of Columbia committed the following errors: 

1. In discharging the Writ of Habeas Corpus and 
dismissing appellant’s petition. 

2. In not granting the prayer of appellant’s peti¬ 
tion, and discharging her from custody. 
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3. In refusing to recognize the legal effect of the 
joinder in issue or general traverse of the appellant 
to the answer and return of the appellee. 

4. In refusing to allow the appellant to introduce 
oral and documentary proof in support of every aver¬ 
ment of fact of appellant’s petition, and to offer simi¬ 
lar proof in denial of the substantial averments of 
fact contained in the answer and return of the appel¬ 
lee. 

5. In not holding that Information Nos. 1,087,520 
and 1,100,748, each charged appellant with the same 
identical offense in law and in fact. 

6. In not holding that the said nolle prosequi of 
said Information bv the Police Court in the midst of 
the trial of appellant, over objection and exception 
of appellant, was equivalent to an acquittal of appel¬ 
lant of said Information No. 1,087,520. 

7. In not holding that the trial and conviction of 
appellant by the Police Court, and the sentence 
imposed upon her, on Information No. 1,100,748, over 
the objection and exception of appellant, subjected 
appellant to be put twice in jeopardy for the same 
offense, and also thereby denied appellant due pro¬ 
cess of law, in violation of Article V of the Amend¬ 
ments to the Constitution of the United States, and 
that said trial, conviction and sentence were void. 

Questions of Law Involved on this Appeal. 

The assigned errors raise the following questions 
of law: 
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L 

Informations No. 1,087,520 and No. 1,100,748 each 
charge appellant with the same offense in law and in 
fact. 


n. 

The nolle prosequi of the first Information No. 
1,087,520, in the midst of the trial of appellant, over 
objection and exception of appellant, was equivalent 
to an acquittal of appellant of the offense. The trial 
and conviction of appellant under Information No. 
1,100,748 put appellant twice in jeopardy for the same 
offense, and denied her due process of law, under 
Article V of the Amendments to the Federal Consti¬ 
tution. 

m. 

The trial court committed error in refusing to 
allow appellant to offer oral and documentary proof 
in support of the allegations of her petition, and simi¬ 
lar proof in denial of the substantial averment of 
facts contained in the answer, appellant having filed 
a joinder in issue or general traverse to appellee’s 
answer. 


IV. 

The appellant is entitled to an order discharging 
her from custody in view of the practice and proce¬ 
dure adopted by the trial court in disposing of this 
cash, the appellee acquiescing therein and submitting 
the cause on petition, answer and joinder in issue 
and general traverse to said answer, over the objec¬ 
tion and exception of appellant. 
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ARGUMENT. 

Point I. 

Do Informations No. 1,087,520 and No. 1,100,748 each 
charge appellant with the same offense in law and in 
fact? 

By comparison of these Informations there would 
seem to be no doubt that the offense charged is the 
same in both of them. 

The essential laniruasre in each Information is here 


set forth: 

Information No. 1,100,748: 

that Lillian Clawans late 
of the District of Colum¬ 
bia aforesaid, on the 7th 
day of June in the year 
A. D. nineteen hundred 
and thirty-five in the Dis¬ 
trict of Columbia afore¬ 
said, and on Indiana Ave¬ 
nue, north, west, and in 
and around a public 
place, to wit: Police Head¬ 
quarters did then and 
there use profane lan¬ 
guage, engage in loud and 
boisterous talking and 
other disorderly conduct. 

Contrary to and in vio¬ 
lation of the Act of Con¬ 
gress in such case made 
and provided, and consti¬ 
tuting a law of the Dis¬ 
trict of Columbia. 

(Exhibit “A", R. 7-8) 


Information No. 1,087,520: 

that Lillian Clawans late 
of the District of Colum¬ 
bia aforesaid, on the 7th 
day of June in the year 
A. D. nineteen hundred 
and thirty-five in the Dis¬ 
trict of Columbia afore¬ 
said, and on Indiana Ave¬ 
nue, north, west, and in 
and around a public 
place, to wit: Police Head¬ 
quarters did then and 
there use profane lan¬ 
guage and engage in loud 
and boisterous talking 
and other disorderly con¬ 
duct. 

Contrary to and in vio¬ 
lation of the Act of Con¬ 
gress in such case made 
and provided, and consti¬ 
tuting a law of the Dis¬ 
trict of Columbia. 

(Exhibit “B”, R. 10-12) 
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The same complainant, F. M. White, made oath to 
each of the Informations. He verified the first In¬ 
formation (No. 1,087,520) on June 8, 1935 (R. 12), 
and the second Information (No. 1,100,748) on Decem¬ 
ber 30,1935 (R. 8). 

The facts alleged in each Information, constituting 
the offense, are the same. The appellee does not 
claim in his answer that both Informations do not 
relate to the same offense. And no explanation is set 
forth in the answer why the second Information was 
substituted for the first Information. 

Nevertheless, we submit the controlling considera¬ 
tion is that each Information alleges the same facts, 
and, therefore, the same offense in law, namely, dis¬ 
orderly conduct, is charged in each Information. 

If the transaction is the same, or if each rests upon 
the same facts between the same parties, it is suffi¬ 
cient to make good the defense of “autrefois acquit” 
or “autrefois convict”. Grafton v. U. S., 206 U. S. 
333, 350. 

Point II. 

The nolle prosequi of the first Information No. 
1,087,520, in the midst of the trial thereon, over objec¬ 
tion and exception of appellant, was equivalent to an 
acquittal of appellant of the offense. The trial and 
conviction of appellant under Information No. 1,100,- 
748 put appellant twice in jeopardy for the same of¬ 
fense, and denied her due process of law, under Article 
V of the Amendments to the Federal Constitution. 

The test is not whether the defendant has already 
been tried for the same act, but whether he has been 
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put in jeopardy for the same offense. In re Nielsen, 
131 U. S. 176, 188, in which the court also held that a 
judgment in a criminal case denying to the prisoner 
a constitutional right, or inflicting an unconstitutional 
penalty, is void, and he may be discharged on habeas 
corpus. The common law not only prohibited a 
second punishment for the same offense, but went fur¬ 
ther and forbid a second trial for the same offense, 
whether the accused had suffered punishment or not 
and whether in the former trial he had been acquitted 
or convicted. Ex parte Lang, 18 Wall. 163. In this 
country a verdict of acquittal, although not followed 
by any judgment, is a bar to a subsequent prosecu¬ 
tion for the same offense. Kepner v. United States, 
195 U. S. 100, 130, citing U. S. v. Sanges, 144 U. S. 
310; and Com. v. Tuck, 20 Pick. 356, 365. The ac¬ 
quittal is a bar even if it is found on a defective 
indictment. Kep'tier v. U. S., 195 U. S. 130. In 
the last case cited, the court says (p. 130) that 
“the protection is not, as the court below 
held, against the peril of second punishment, but 
against being again tried for the same offense.” The 
court (pp. 126-127) quotes, approvingly, from Wemyss 
v. Hopkins, L. R. 10 Q. B. 378, in which it was held 
that a conviction before a court of competent juris¬ 
diction, even without a jury, was a bar to a second 
prosecution, and that it matters not if the conviction 
is by a summary proceeding before justices or by 
trial by jury. In that case the appellant had been sum¬ 
marily convicted before a magistrate for negligently 
and by wilful misconduct driving a carriage against 
a horse ridden by the respondent, and was after- 
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wards convicted on the same facts for unlawful as¬ 
sault. It was held that the first conviction was a 
bar to the second. 

In Com. v. Tuck, 20 Pick. 365, supra, the court states 
the rule: 

“But when a jury is empanelled for the trial of an 
indictment, the defendant then acquires new rights, 
which the court will protect. Whether the jury 
shall be empanelled, or not, for his trial, depends 
upon the will of the attorney general. But when 
once put on his trial, and a jury sworn for that 
purpose, it is his right to have them pass upon 
his case. Their verdict will be a bar to another 
indictment for the same offense. A nolle prosequi 
will not. He is entitled to this bar. The attorney 
general, finding his evidence insufficient, might 
discontinue for the purpose of commencing anoth¬ 
er prosecution, and then subjecting the defendant 
to another trial. This the law will not permit. In 
this stage of the proceedings a nolle prosequi 
cannot be entered without the consent of the de¬ 
fendant.” 

In Com . v. Hart, 149 Mass. 7 (1889), the defendant 
was put upon his trial before a police court for keeping 
a common nuisance and after evidence was heard 
against him, the judge entered a nolle prosequi and 
discharged him. The court held that this amounted to 
an acquittal. 

Justice Oliver Wendell Holmes was a member of the 
court. 

In its opinion, the court says: 

“In general a person put upon trial is thereby 
put in jeopardy and cannot be again tried for the 
same offense. Of the exceptions, to this rule, it is 
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necessary to refer only to the one upon which the 
Commonwealth relies, when a prosecution is termi¬ 
nated during the progress of a trial by the entry 
of a nolle prosequi by the Commonwealth’s attor¬ 
ney with the consent of the defendant. The gen¬ 
eral right of a defendant on trial to insist upon a 
determination of the trial which will bar another 
prosecution, is admitted; but it is claimed that the 
attorney for the Commonwealth has a right to 
enter a nolle prosequi during the trial and leave 
with him his right to a verdict; and that if the 
defendant does not insist upon that right, but ac¬ 
cepts his discharge without a verdict, there will 
be no bar to another prosecution. It would seem 
that after the termination of a prosecution there 
would be nothing before the court upon which a 
verdict could be rendered, and that the court 
could do nothing except to discharge the defend¬ 
ant. The true rule would seem to be, that, after 
a trial has commenced, the Commonwealth’s at¬ 
torney, though he has the power, has not the 
right to terminate the prosecution without a ver¬ 
dict ; and his refusal of record to further prosecute 
the indictment has the effect of and amounts to 
an acquital of the defendant unless it is done 
with his consent. Commonwealth vs. Roly, 12 Pick, 
496; Com. v. Tuck, 20 Pick. 356; Com. v. Scott, 121 
Mass. 33; Com. v. McCormick, 130 Mass. 61.” 

In The People of the State of New York v. Goldfarh t 
152 App. Div. 870, 138 N. Y. S. 7, affirmed 213 N. Y. 
664, the defendant was arrested by a police officer, 
taken before a Magistrate and was duly charged with 
the offense of disorderly conduct, in violation of sec. 
1458 of the Consolidated Act, of which offense the 
Magistrate had jurisdiction. The defendant was ar¬ 
raigned on the charge, and entered upon the trial. Be¬ 
fore hearing all of the evidence, the Magistrate di- 
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rected that a new complaint be made and that he be 
discharged. The new complaint was on the same facts, 
but charged a violation of sec. 720 of the Penal Law, 
under which the Magistrate had no jurisdiction, and 
the case was transferred to the Court of Special Ses¬ 
sions, where the defendant’s plea in bar of a former 
acquittal was overruled, but after conviction he moved 
on the same facts in arrest of judgment. 

The court held that what occurred before the Magis¬ 
trate was in effect an acquittal and the motion in ar¬ 
rest of judgment should have been granted; that the 
discontinuance was equivalent to a discharge for 
the constitutional protection grants the defendant im¬ 
munity against a second trial, citing People ex rel. 
Stable v. Warden, 139 App. Div. 488, affirmed 202 N. Y. 
138; People v. Goodwin, 18 Johns. 187; Kepner v. U. 
S., 195 U. S. 100, 130. 


In the Goldfarb case, supra, the Court says: 

“I am of opinion that the defendant was quite 
as much in jeopardy before the Magistrate in the 
case at bar as if the prosecution had continued 
until the close of the evidence, and there had been 
a motion for his acquittal, which was granted.” 

“It seems, however, that the defendant’s plea 
in bar was properly overruled for the reason 
that, while what occurred, was in effect an acquit¬ 
tal, there was no formal judgment of acquittal.” 
(citations) [See Note 1.] 

Doubtless the defendant would have been en¬ 
titled to a discharge on a writ of habeas corpus, 
on being held to answer the second charge (cita- 
tion); but this was not his only remedy, and he 


[Note 1: In Kepner v. U. S., 195 U. S. 100, supra, the Supreme Court 
says (p. 130): However it may be In England, in this country a ver¬ 
dict or acquittal, although not followed by any judgment, is a bar to 
subsequent prosecution for the same offense."] 
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was at liberty after conviction to move in arrest 
of judgment on these facts, as he did.” 

After the jury is impanelled, and witnesses sworn, 
the prosecuting attorney has no right to enter a nolle 
prosequi. Such an abandonment is equivalent to a ver¬ 
dict of acquittal. TJ. S. v. Shoemaker, Fed. Cas. No. 16,- 
279, 2 McLean 114 (C. C. D. Ill.) 

In the case of Com. v. Goodenough, Thacher Crim. 
Cas. 132, the municipal court of Boston held that after 
a jury is empanelled and sworn the attorney for the 
Commonwealth cannot enter a nolle prosequi without 
the consent of the defendant. The judge, delivering 
the opinion of the court, says that prior to 1688 and 
during the reign of the Stuarts the counsel for the 
Crown did claim at their discretion the power to dis¬ 
charge a jury after evidence given and concluded on 
their part; and said that it was an observation of Sir 
Michael Foster that “this was certainly a most un¬ 
justifiable proceeding,” and that he hopes that “it 
will never be drawn into example,” citing Kinloch’s 
Case, Foster’s English Crown Law Rep. 18. The ob¬ 
servation was made on page 30 of the reports cited 
(Wedderburn’s Case), but it refers to the action of 
the court, and not alone to the counsel for the Crown. 

In People ex rel. Stable v. Warden, 139 App. Div. 
488, affirmed 202 N. Y. 138, where the jury in a murder 
trial had deliberated less than five hours, the presiding 
judge, on his motion, called the jury in court, asked 
them if they had agreed on a verdict, and on receiving 
a negative answer, discharged them, the defendant re¬ 
maining silent. Held, that the defendant could not be 
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tried again for the same offense, and was entitled to be 
discharged on habeas corpus; that the improper dis¬ 
charge was in law equivalent to an acquittal. 

The offense charged cannot be changed by an at¬ 
tempted nolle prosequi Com. v. Dunster, 145 Mass. 101; 
Com. v. Wadelin, 230 Mass. 567, 572. Power to enter a 
nolle prosequi is absolute in the prosecuting officer 
from the return of the indictment up to the beginning 
of trial, except possibly in instances of scandalous 
abuse of authority. Attorney General v. Tufts, 239 
Mass. 458, 538, and cases there collected; State v. 
Thompson, 3 Hawks (N. Car.) 613. That power is 
limited, however, after a jury is empanelled or trial 
begins before a judge without a jury. Then the de¬ 
fendant acquires a right to have the jury or the judge 
pass upon his guilt by verdict or finding and thus se¬ 
cure a bar to another prosecution for the same offense. 
That right of the defendant will be protected by the 
court. A nolle prosequi cannot be entered after the 
jury has been empanelled, or after a witness is sworn 
and begins to testify if the trial is by the judge with¬ 
out a jury, without the consent of the defendant. Com. 
v. Kimball, 7 Gray, 328; Com. v. Adams, 127 Mass. 15, 
19. A nolle prosequi without the consent of the de¬ 
fendant after the trial has commenced before the judge 
without a jury has the effect of an acquittal. Com. v. 
Hart, 149 Mass. 7. 

A nolle proseqiii cannot be legally entered without 
consent of the defendant after the jury is sworn, ex¬ 
cept the same bar a second indictment. To allow such 
a course to be taken with the prisoner would place him 
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“twice in jeopardy for the same offense.” Mount v. 
State, 14 Ohio 295, 45 Am. Dec. 542. 

Point IH. 

The Trial Court committed error in refusing to 
allow appellant to offer oral and documentary proof in 
support of the allegations of her petition, and similar 
proof in denial of the substantial averment of facts 
contained in the answer, appellant having filed a 
joinder in issue or general traverse to appellee’s an¬ 
swer. 

If the instant proceeding were an equity suit in¬ 
volving a mere property right, a decree entered for 
the respondent, under circumstances similar to those 
disclosed by this Record, would according to the usual 
course of procedure be held that the decree was funda¬ 
mentally wrong, in view of the joinder in issue and 
general traverse filed by the appellant to the answer 
and return. Brick Co. v. Trott, 16 App. Cas. D. C., 293, 
in which this court held that, 

“A defendant in equity can not, by setting the 
cause down for hearing on bill, answer and repli¬ 
cation, deprive the complainant of the right to 
establish the material allegations of the bill, nor 
deprive him of the right to controvert and disprove 
the averments of the answer.” 

The trial court nullified the traverse of the appellant 
which was filed for her protection. 

Of course, the pivotal question in the instant case is 
whether the appellant was placed on trial under the 
first Information. 
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The appellant’s petition expressly alleges (R. 4) 
that the cause (Information No. 1,087,520) was duly 
and regularly called for trial and that the witness, F. 
M. White, was sworn, examined and cross examined on 
the merits and gave testimony in support of the 
allegations of said Information No. 1 , 087 , 520 , and other 
evidence was placed before the Court. 

The foregoing is denied in general terms in the an¬ 
swer (R. 18,19). Assuming, arguendo, that such denials 
are sufficient, the joinder in issue and general traverse 
raised an issue of fact. This situation, we submit, 
could not be ignored. Apparently, the trial court ac¬ 
cepted the answer as true and deprived the appellant of 
the fundamental right to offer proof (R. 26). This was 
a denial of due process of law. 

The action of the trial court is contrary to Section 
761, R. S. U. S. (U. S. Comp. Stat. 1901, page 594) 
which provides: 

“The court or justice or judge shall proceed in a 
summary way to determine the facts of the case, 
by hearing the testimony and arguments and 
thereupon to dispose of the party as law or justice 
require”. 

This statute has been construed in many cases, nota¬ 
bly, in the case of Erickson v. Hodges, 179 Fed. 177 
(C. C. A. 9), Judge Wolverton, speaking for the Court, 
on page 178, says: 

“And section 761 further provides: ‘The court, or 
justice, or judge shall proceed in a summary way 
to determine the facts of the case, by hearing the 
testimony and arguments, and thereupon to dis¬ 
pose of the party as law and justice require’ 
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In Storti v. Massachusetts, 183 U. S. 138, 143, the 
court says: 

“but section 761, Rev. Stat., provides as to habeas 
corpus cases that ‘the court, or justice, or judge 
shall proceed in a summary way to determine the 
facts of the case by hearing the testimony and ar¬ 
guments, and thereupon to dispose of the party as 
law and justice require’. That mandate is ap¬ 
plicable to this court, whether it is exercising its 
original or appellate jurisdiction.” 

See, also, Frank v. Mangum, 237 U. S. 309, 330. 

In this case, the trial court, contrary to the provi¬ 
sions of the applicable statute, above quoted, and cases 
cited, completely foreclosed the appellant’s right to 
offer testimony in support of the allegations in her 
petition, and in denial of the averments of the answer. 
It is clear that the trial court did not proceed in a sum¬ 
mary way to determine the facts of the case by hearing 
the testimony and arguments, and thereupon to dispose 
of the matter as law and justice require. 

The petition, upon which the writ of habeas corpus 
issued, complied with the statute. (Sections 754 and 
755, R. S. U. S.) 

There was no demurrer filed to test the sufficiency of 
the petition. The failure on the part of the respondent 
to demur indicates the sufficiency of the petition. 

In the case of In re Mayfield, Petitioner, 141 U. S. 
107,116, the court says: 

“The point is taken in the brief submitted by the 
Attorney General that the Supreme Court has no 
power to consider this question upon an applica¬ 
tion for a writ of habeas corpus. This court has 
held, however, in a multitude of cases, that it had 


23 


power to inquire with regard to the jurisdiction of 
the inferior court, either in respect to the subject 
matter or to the person, even if such inquiry in¬ 
volved an examination of the facts outside of, but 
not inconsistent with the record.” (Cases.) 

”In Re Cuddy, 131 U. S. 280, it was held directly, 
that where the petitioner had been committed for 
a contempt, he was at liberty, upon application for 
a writ of habeas corpus, to allege and prove facts 
not contradictory to the record, which went to 
show that the Court was without jurisdiction.” 
(Italics supplied. ) 

There is no attempt nor was there ever any attempt 
on the part of the petitioner in the instant case to go 
behind the record, but appellant merely desired an op¬ 
portunity to present the facts outside of, but not incon¬ 
sistent with the record, in accordance with the rule as 
laid down in the Mayfield case. 

Point IV. 

The appellant is entitled to an order discharging her 
from custody in view of the practice and procedure 
adopted by the Trial Court in disposing of this case, 
the appellee acquiescing therein and submitting the 
cause on petition, answer and joinder in issue and 
general traverse to said answer, over the objection 
and exception of appellant. 

The trial court having refused to recognize the legal 
effect of the joinder in issue and general traverse of 
the appellant to the answer and return of the appellee; 
and, having refused to allow the appellant to offer oral 
and documentary proof in support of every averment 
of fact in appellant’s petition, and to offer similar 
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proof in denial of the substantial averments of fact 
contained in the answer and return, the appellee sub¬ 
mitting the cause on that state of the record, the court 
should have ruled, as matter of law, that the allega¬ 
tions of the petition and exhibits thereto were true, 
and, therefore, the appellant is entitled to be discharg¬ 
ed from custody. 

The general traverse entitled appellant to offer testi¬ 
mony. Brick Co. v. Trott, 16 App. Cas. D. C. 293. 

The respondent elected that the cause be heard upon 
the pleadings, including the traverse of the appellant, 
over objection and exception of appellant. 

On this record, the court committed error in deciding 
the issue in favor of the appellee, and should have 
found the same in favor of the appellant. 

Conclusion. 

It is respectfully submitted that the order appealed 
from should be reversed, with costs, and that the ap¬ 
pellant be discharged from custody. 

LEVI H. DAVID, 
Investment Bldg., 
Washington, D. C., 

LILLIAN CLAWANS, 

In Proper Person, 

116 Market Street, 

Newark, N. J., 

Attorneys for Appellant. 









•• *'*- •' . . - ' 

j v STATES 

_ | VPrALSFOR 

_ - _ CTOF COLUMB 

M SEP 211933 

^ 

.- - y . — CL ERK 

IN THE UNITED STATES COURT OF APPEALS ~ ; 

FOR THE DISTRICT OF COLUMBIA 

APRIL TERM, 1938 

No. 7181 

Special Calendar 

. 'IT" *’ • <* *^. 

LILLIAN CLAWANS, Appellant, -' A 

. I > ’ 

VS . i 

• v~ I • - - 

THOMAS M. RIVES, Superintendent of the Washington 

Asylum and Jail of the District of Columbia. 

!‘ - 

' / *N . 

' BRIEF FOR APPELLEE ~ S 


Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, V ; 

Principal Assistant Corporation Counsel, D. C., 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C 
District Building . - 

Attorneys j or Appellee ri _ 






i IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 

APRIL TERM, 1938 

No. 7181 

Special Calendar 


LILLIAN CLAWANS, Appellant, 
vs. 

THOMAS M. RIVES, Superintendent of the Washington 
Asylum and Jail of the District of Columbia. 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a final order entered by Chief Justice 
Wheat of the District Court of the United States for the Dis¬ 
trict of Columbia dismissing appellant’s petition and dis¬ 
charging the writ of habeas corpus issued thereon. (Rec. 
p. 22.) In order that this Court may fully understand the 
facts of this case, we will briefly set forth the facts preceding 
the application for a writ of habeas corpus. 

On June 8, 1935, information No. 1,087,520 was filed 
against the appellant in the Police Court of the District of 
Columbia charging her with disorderly conduct. (Rec. p. 4.) 
Said case was continued from time to time until December 
10, 1935, on which date appellant filed a motion to quash 
said information, which motion was set for hearing on De¬ 
cember 21, 1935. (Rec. p. 13.) On that date the court 
further continued the case until December 30, 1935, at which 
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time a nolle prosequi was entered by the prosecution. (Rec. 
p. 13.) There is nothing in the photostatic copy of said in¬ 
formation and the record thereon (Rec. p. 13), from which 
it might even be inferred that appellant was ever arraigned 
upon, or pleaded to, said information. 

On December 30. 1935, after information No. 1,087,520 had 
been nolle prossed, a new information No. 1,100,748, was filed 
charging appellant with the same disorderly conduct. (Rec. 
p. 2.) The case was continued until January 7, 1930, at which 
time appellant filed a motion to quash said information (Rec. 
p. 10) and on January 17, 1936, she filed a supplemental mo¬ 
tion to quash. (Rec. p. 9.) The grounds of these motions 
do not appear in this record. On January 25. 1936, said mo¬ 
tion was denied, at which time appellant was arraigned and, 
upon her refusal to enter a plea to the information, the court 
directed the clerk of said court to enter a plea of “not guilty” 
on behalf of appellant and continued the case for trial from 
time to time until June 2, 1936 (Rec. p. 9), at which time 
trial was had and the court took the case under advisement 
and continued the same until June 20, 1936, on which date 
the court entered a judgment of “guilty.” (Rec. p. 3.) 

On June 25, 1936, a motion for a new trial was filed which 
was overruled by the court on July 2, 1936, whereupon the 
court imposed a sentence upon the appellant to pay a fine in 
the sum of S5.00, or, in default thereof, to serve five days in 
the District Jail, to which sentence appellant duly noted an 
exception and signified her intention of applying to this Court 
for writ of error. (Rec. p. 10.) 

On August 21, 1936, the bill of exceptions was signed by 
Judge John P. McMahon and filed in this Court on August 
27, 1936. 

On December 16, 1936, the petition for a writ of error was 
denied by this Court and a petition for a rehearing was denied 
on February 15, 1937. (Clawans v. District of Columbia, 67 
App. D. C., 58.) In denying the petition for rehearing this 
Court said: 

“The full court considered all the matters urged in the 
petition for writ of error, the petition for writ of man¬ 
damus, and the petition for correction and amplification 
of the bill of exceptions, and the full court concurred in 
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the denial of all three petitions. The full court has con¬ 
sidered all the matters in the petition for rehearing of the 
petitions for writ of error and for correction and amplifi¬ 
cation of the bill, and is of the view that it also should be 
denied. * * *” 

On April 9, 1937, appellant filed a petition for a writ of cer¬ 
tiorari in the Supreme Court of the United States and on May 
3, 1937, said writ was denied. (Clawans v. District of Colum¬ 
bia, 301 U. S. 692.) A petition for rehearing was filed and on 
June 1, 1937, said petition for rehearing was denied by the 
Supreme Court of the United States. (Clawans v. District of 
Columbia, 301 U. S. 715.) 

On May 10, 1938, appellant appeared before the Police 
Court and upon refusal to pay the fine of $5.00, was com¬ 
mitted by said court to the District Jail. (Rec. p. 21.) 

On May 10, 1938, appellant filed a petition for writ of 
habeas corpus alleging, in substance, that she had been twice 
placed in jeopardy for the same offense and praying, among 
other things, that she be discharged from custody. (Rec. p. 1.) 

On May 17, 1938, appellee filed a return and answer to said 
petition (Rec. p. 16) and on May 18, 1938, appellant filed a 
joinder in issue. (Rec. pp. 21, 22) 

After considering the petition for a writ of habeas corpus 
and argument of counsel for appellant and appellee, Chief 
Justice Wheat dismissed the said petition and discharged the 
rule of show cause. (Rec. p. 22.) 

ARGUMENT 


The lower court committed no error in refusing to permit ap¬ 
pellant to introduce testimony. 

The Chief Justice of the Court below committed no error 
in refusing to receive the testimony offered by appellant tend¬ 
ing to prove her allegations that she had been brought to 
trial on the first information and that a witness was sworn 
and testified before the nolle prosequi was entered, since the 
petition failed to state facts which would give the lower court 
jurisdiction to grant appellant the relief she prayed. It is 
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well settled that before a court can grant a writ of habeas 
corpus on the ground that a petitioner has been twice in 
jeopardy for the same offense, the facts showing former jeop¬ 
ardy must appear on the face of the record in the case in 
which was imposed the sentence of imprisonment attacked in 
the habeas corpus proceeding. In the only two cases in the 
Supreme Court of the United States, which we have been 
able to find, where a writ of habeas corpus has been granted 
on the ground of former jeopardy the facts were so shown. 
Ex Parte Snow, 120 U. S. 274, and Ex Parte Nielsen, 131 
U. S. 176. 

In the Snow case a grand jury returned three indictments 
against one Snow, all of which indictments the Supreme 
Court of the United States held alleged the same offense. 
Snow was tried upon each of the indictments, one after the 
other, before the same court and jury. To the last two in¬ 
dictments Snow filed pleas of former jeopardy, to which pleas 
demurrers were sustained. A single judgment was entered 
by the court sentencing Snow to imprisonment upon each of 
the indictments, the sentences to run consecutively. After 
serving the first of the sentences, he filed a petition for writ of 
habeas corpus. The Supreme Court held that the writ should 
be granted, saying: 

“* # # but, as the want of jurisdiction appears on 
the face of the judgment, the objection may be taken on 
habeas corpus/’ 

In the Nielsen case former jeopardy did not appear on the 
face of the judgment, but did appear in the record of the case 
in which the questioned sentence was imposed. There Niel¬ 
sen had filed a plea of former jeopardy, alleging he had al¬ 
ready been convicted of the same offense and had served a 
sentence of imprisonment therefor. A demurrer to the plea 
was interposed and sustained. The court held that the de¬ 
murrer was, for the purposes of the record, an admission of 
the truth of the facts alleged in the plea. In granting the 
writ, the court carefully limited its decision to cases in which 
former jeopardy was apparent on the record in the case in 
which the petitioner was convicted, saying: 

“It is true that in the case of Snow we laid emphasis 
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on the fact that the double conviction for the same 
1 offense appeared on the face of the judgment; but if it 

appears in the indictment, or anywhere else in the record 
(of which the judgment is only a part), it is sufficient. 
In the present case, it appeared on the record in the plea 
of autrefois convict , which was admitted to be true by the 
demurrer of the Government. We think that this was 
t sufficient. It was laid down by this court in Re Coy, 127 

U. S. 731, 758, that the power of Congress to pass a 
statute under which a prisoner is held in custody may be 
inquired into under a writ of habeas corpus as affecting 
the jurisdiction of the court which ordered his imprison¬ 
ment; and the court, speaking by Mr. Justice Miller, 
adds: ‘And if their want of power appears on the face 
of the record of his condemnation, whether in the indict¬ 
ment or elsewhere, the court which has authority to 
issue the writ is bound to release him’; referring to Ex 
parte Siebold, 100 U. S. 371.” 

It will be noted that in both the Snow and Nielsen cases 
, the fact of former jeopardy had been conclusively established 

by a prior judgment of conviction and the sentence imposed 
thereon had been served by petitioner. Here there has been 
only one conviction. 

There is nothing in information No. 1,100,748 upon which 
appellant was tried and convicted, nor in the record of that 
case, from which it might be inferred that appellant had been 
placed in double jeopardy. In fact the record in that case, 
as set forth in Exhibit “A” to the petition (Rec. pp. 7, 10), 
does not even show the question of former jeopardy was ever 
raised. Nor is there anything in the record in case No. 
1.087,520 (Rec. p. 13) to substantiate appellant’s allegations 
that that case ever went to trial. On the contrary, it appears 
from that record that on December 10, 1935, appellant filed 
a motion to quash the warrant of arrest and the information, 
which motion was set for hearing on December 21, 1935, and 
that on that date the case was continued to December 30, 
1935, when the nolle prosequi was entered in open court. 
It thus appears from the record that, when the nolle prosequi 
was entered, appellant’s motion to quash the information was 
pending, undisposed of, and that she never had been arraigned 
upon nor had pleaded to the information. Therefore, the 
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testimony which she sought to introduce at the hearing on her 
petition for writ of habeas corpus to the effect that a trial 
was had on the first information and that a witness had been 
sworn and testified therein would, if admitted, have been 
inconsistent with the record in the Police Court. It is well 
settled that such testimony is not permitted in a habeas 
corpus proceeding. 

In the case of Riddle v. Dyche, 262 U. S. 333, one Riddle 
had been convicted of a felony and sentenced to imprison¬ 
ment. The record in the case recited that “a jury of good and 
lawful men” was duly impaneled, sworn and charged. Riddle, 
after he was imprisoned, filed a petition for writ of habeas 
corpus alleging that the jury by which he was convicted 
consisted only of eleven men in violation of his constitutional 
rights. The court held that Riddle’s remedy lay solely by 
writ of error, since he could not collaterally impeach the 
record in the criminal proceeding. Upon this point the court 
said: 


“That the trial court had jurisdiction to try and punish 
the appellant for the offense with which he was charged 
is not disputed. The attempt is collaterally to impeach 
the record, showing upon its face that a lawful jury 
was duly empaneled, sworn and charged. Appellant’s 
remedy, as suggested in the mandamus proceeding, was 
by writ of error. He did not avail himself of it and what¬ 
ever may have been the cause or excuse for not doing so. 
habeas corpus cannot be used as a substitute. Frank v. 
Mangum, 237 U. S. 309, 326, and cases cited; In re Len¬ 
non, 166 U. S. 548, 552; In re Coy, 127 U. S. 731, 75S- 
759. The writ of habeas corpus is not a proceeding in the 
original criminal prosecution but an independent civil 
suit, Ex parte Tom Tong, 108 U. S. 556, 559, in which 
the record of the trial court is not open to collateral at¬ 
tack but imports absolute verity. See Ex parte Tobias 
Watkins, 3 Pet. 193, 202-203. 207; In re Lennon, supra, 
p. 553; Grignon’s Lessee v. Astor, 2 How. 319, 340-342; 
Matter of Gregory, 219 U. S. 210, 213-214, 218; 2 Black 
on Judgments, sec. 625 ; 1 Id. sec. 254. 

“The power to inquire into facts outside the record, 
allowed under some circumstances, In re Mayfield, 141 
U. S. 107, 116, cannot be extended to such as are incon¬ 
sistent with the record.” 
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In the recent case of Johnson v. Zerbst, 304 U. S. 458, the 
court said: 

“The scope of inquiry in habeas corpus proceedings 
has been broadened—not narrowed—since the adoption 
of the Sixth Amendment. In such a proceeding, ‘it would 
be clearly erroneous to confine the inquiry to the pro¬ 
ceedings and judgment of the trial court’ ( Frank v. Man- 
gum, 237 U. S. 309, 327), and the petitioned court has 
‘power to inquire with regard to the jurisdiction of the 
inferior court, either in respect to the subject matter or 
to the person, even if such inquiry * * * (involves) an 
examination of facts outside of, but not inconsistent with, 
the record, ’ (In re Mayfield, 141 U. S. 107, 116; Cuddy, 
Petitioner, 131 U. S. 280).” (Italics supplied.) 

The record of the case in which appellant was convicted 
does not show she was twice placed in jeopardy and the 
record on the first information is inconsistent with appellant’s 
allegation that a trial thereon was begun. Therefor, no 
testimony appellant could have offered would have given the 
court below jurisdiction to grant the writ of habeas corpus. 

II 

If the question of former jeopardy was raised in the Police Court, 
the determination thereof was within the jurisdiction of that 
court. 

It is contended hereafter in this brief that the defense of 
former jeopardy was never properly raised in the Police Court 
and, therefore, was waived. There is nothing in the petition 
for writ of habeas corpus, nor in the exhibits accompanying 
the same, to show that the defense of former jeopardy was 
ever raised in the Police Court, with the exception of the 
averment of paragraph 4 of the petition (Rec. pp. 2, 3) that 
appellant refused to plead to the information on the ground 
that she “could not again be placed in jeopardy for the same 
offense” and “urged upon the said Police Court that your 
petitioner could not again be placed in jeopardy for the same 
offense.” 

Assuming, for the sake of argument, that the defense of 
former jeopardy was properly raised in the Police Court, the 
determination of the sufficiency thereof was a matter lying 
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within the jurisdiction of that court. It is well settled that 
a criminal proceeding in which a nolle prosequi is entered 
prior to the impaneling of the jury or the swearing of a wit¬ 
ness, if there be no jury, does not constitute former jeopardy. 

In the case of McCarthy v. Zerbst, (C. C. A. 10th Cir.) 85 
Fed. (2) 640 the court said: 

“* * * The general rule is that a person is not in jeop¬ 
ardy until he has been arraigned on a valid indictment or 
information, has pleaded, and a jury has been impaneled 
and sworn (citing cases); and where a case is tried to a 
court without a jury, jeopardy begins after accused has 
been indicted and arraigned, has pleaded and the court 
has begun to hear evidence. (Citing cases)/’ 

Neither the record on the first information in the Police 
Court nor any allegation in the petition shows that appellant 
was ever arraigned on or pleaded to the first information. 
The record on that information, as before pointed out, is 
inconsistent with appellant’s allegation that the case ever 
went to trial on the merits. Assuming for the sake of argu¬ 
ment, that the defense of former jeopardy was properly raised 
in the Police Court at the trial on the second information, is¬ 
sues of fact and of law were presented to the judge of that 
court to determine. It is as much within the jurisdiction of a 
trial court to determine the sufficiency of the defense of former 
jeopardy as of any other defense which a defendant in a 
criminal prosecution may make. 

In the case of Ex parte Bigelow , 113 U. S. 329, a case 
going up from this jurisdiction, fourteen indictments had been 
found against one Bigelow. The court directed they be con¬ 
solidated and tried together. A jury had been impaneled and 
sworn and the District Attorney had made his opening state¬ 
ment to the jury when the court took a recess. Upon recon¬ 
vening, the court decided that the indictments should not be 
tried together, directed the jury be discharged from further 
consideration of the cases and rescinded the order of consoli¬ 
dation. Bigelow was thereupon tried before the same jury 
on one of the indictments, and found guilty. He objected to 
the second trial on the ground that, when the jury was sworn 
in the first trial, jeopardy had attached. The court, how¬ 
ever, held otherwise. After Bigelow* was sentenced and im- 


9 


prisoned he filed a petition for writ of habeas corpus. The 
Supreme Court of the United States held relief by writ of 
habeas corpus could not be granted, saying: 

“But that court had jurisdiction of the offense de¬ 
scribed in the indictment on which the prisoner was tried. 
It had jurisdiction of the prisoner, who was properly 
brought before the court. It had jurisdiction to hear the 
charge and the evidence against the prisoner. It had jur¬ 
isdiction to hear and to decide upon the defenses offered 
by him. The matter now presented was one of those 
defenses. Whether it was a sufficient defense was a 
matter of law on which that court must pass so far as it 
was purely a queston of law, and on which the jury under 
the instructions of the court must pass, if we can sup¬ 
pose any of the facts were such as required submission to 
the jury. 

“If the question had been one of former acquittal, a 
much stronger case than this, the court would have had 
jurisdiction to decide upon the record whether there had 
been a former acquittal for the same offense, and if the 
identity of the offense were in dispute, it might be neces¬ 
sary on such a plea to submit that question to the jury 
on the issue raised by the plea. 

“The same principle would apply to a plea of a former 
conviction. Clearly, in these cases, the court not only 
has jurisdiction to try and decide the question raised, but 
it is its imperative duty to do so. If the court makes a 
mistake on such trial, it is error which may be corrected 
by the usual modes of correcting such errors; but that 
the court had jurisdiction to decide upon the matter 
raised by the plea, both as matter of law and of fact, can¬ 
not be doubted. 

“In the present case, no verdict nor judgment was ren¬ 
dered, no sentence enforced, and it remained with the 
trial court to decide whether the acts on which he relied 
were a defense to any trial at all. 

“We are of opinion that what was done by that court 
was wdthin its jurisdiction; that the question thus raised 
by the prisoner was one which it was competent to de¬ 
cide, which it was bound to decide; and that its deci¬ 
sion was the exercise of jurisdiction. Ex parte Watkins, 
3 Pet. 202; Ex parte Parks, 93 U. S., 23; Ex parte Yar¬ 
brough; Ex parte Crouch. 

“Without giving an opinion as to whether that deci- 
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sion was sound or not, we cannot grant the writ now 
asked for, and it is, therefore, denied.” 

The facts in the Bigelow case and the facts in the case 
at bar as alleged by appellant are almost identical. In each 
case “no verdict nor judgment was rendered'’ and “no sen¬ 
tence enforced” prior to the sentence attacked in the habeas 
corpus proceeding. In each case the question w*as presented to 
the trial court whether the former proceeding had been prose¬ 
cuted to a point where jeopardy attached, “and it re¬ 
mained with the trial court to decide whether the acts 
on which he (she) relied w*ere a defense to any trial 
at all.” Here lies an important distinction between the 
Bigelow* case and this case on the one hand, and the 
Snow and Nielson cases (referred to in Point I of this 
brief) on the other hand. In the last mentioned cases double 
jeopardy w r as conclusively established by a prior judgment of 
conviction, the imposition of sentence and the execution of 
that sentence. In this case, as in the Bigelow’ case, the ques¬ 
tion of w’hether jeopardy had attached in the former proceed¬ 
ing was a question of fact to be determined by the trial court. 
The distinction here made was recognized in the case of 
Hovey v. Sheffner, 16 Wyo. 254 ; 93 Pac. 305; 15 L.R.A., 
(N.S.) 227, where the court held, upon the authority of the 
Bigelow case, that the defense of former jeopardy could not 
be raised by habeas corpus in a case such as this. The Court, 
in referring to the Snow’ and Nielson cases, said: 

“* * * The Supreme Court of the United States, how¬ 
ever, has had occasion to distinguish between the case of 
Ex parte Bigelow* and one where, after one conviction, 
the accused has been again convicted upon the same in¬ 
divisible act for the same offense and sentenced upon 
both convictions.” 

The Bigelow case has been cited w*ith approval by the 
Supreme Court of the United States in later cases, among 
w’hich are Ex parte Frederica, 14S U. S. 75; Re Belt, 159 U. S. 
95; Whitten v. Tomlinson, 160 U. S. 231, Re Eckart, 166 U. S. 
4S1, and Felts v. Murphy, 201 U. S. 130. 

In the Eckart case the court said: 

“The case of Ex parte Bigelow determined that the ac- 
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tion of a trial court in overruling a pica of former jeop¬ 
ardy could not be reviewed on habeas corpus.” 

If the question of former jeopardy was properly raised in 
the Police Court, it became necessary for appellant to sub¬ 
stantiate her alleged defense by competent evidence, since 
the defense did not appear from the record, and it likewise 
became the duty of the court to consider the evidence and 
give judgment thereon. A writ of habeas corpus cannot be 
used to review the sufficiency of evidence to support a judg¬ 
ment. 

In the case of Capone v. Aderhold, (C.C.A. 5th Cir.) 65 
Fed. (2) 130, where the defense of the statute of limitations 
was sought to be reviewed on habeas corpus, the court, after 
pointing out that the Snow and Nielson cases “were decided 
upon the record proper.” said: 

“On habeas corpus we have no right to examine or 
consider the evidence on which that judgment was based. 
Harlan v. McGourin, 218 U. S. 442, 31 S. Ct. 44, 54 L. Ed. 
1101, 21 Ann. Cas. 849; Knewel v. Egan, 268 U. S. 442, 
45 S. Ct. 522, 69 L. Ed. 1036.” 

In the case of Van Meter v. Snook, (C.C.A. 5th Cir.) 15 
Fed. (2) 377, the court said: 

“PER CURIAM. This is an appeal from an order 
denying a discharge under a writ of habeas corpus. The 
attack on the judgment of conviction under which appel¬ 
lant was held was based on the action of the trial court 
in overruling a plea of former conviction; that court’s 
jurisdiction of the offense charged and of the appellant 
not being impeached. 

“(1, 2) The ground of attack on the judgment being 
a mere asserted error of the trial court in ruling on a 
matter set up as a defense, that action of the trial court 
is not subject to be reviewed on habeas corpus. Ex parte 
Bigelow, 113 U. S. 328, 5 S. Ct. 542, 28 L. Ed. 1005; In re 
Eckart, Petitioner, 166 U. S. 481, 17 S. Ct. 638, 41 L. Ed. 
1085; 29 C. J. 45. If the attacked ruling was erroneous, 
the error did not have the effect of rendering the judg¬ 
ment of conviction a nullity.” 

In the case of Kastel v. United States, (C.C.A. 2d Cir.) 30 
Fed. (2) 687, Kastel was tried upon an indictment. The jury, 
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while in disagreement, was discharged by a clerk of the court 
without their request and before they had declared their in¬ 
ability to agree. Kastel was retried upon the same indict¬ 
ment to which he interposed a plea of former jeopardy. He, 
however, was convicted and sentenced to imprisonment. He 
thereupon filed a petition for writ of habeas corpus, which 
was denied, the court saying: 

“The plea of former jeopardy may not be reviewed on 
habeas corpus. Ex parte Bigelow, 113 U. S. 32S, 5 S. Ct. 
542, 28 L. Ed. 1005; In re Eckart, 166 U. S. 4S1, 17 S. 
Ct. 638, 41 L. Ed. 1085; Van Meter v. Snook, (C.C.A.) 
15 Fed. (2) 377.” 

In this case, if the defense of former jeopardy was properly 
raised in the Police Court, it was determined adversely to 
appellant by that court, acting within its jurisdiction, and 
appellant’s only remedy, if the judge of the Police Court 
erred, was by petition to this court for a writ of error. A 
writ of habeas corpus cannot be converted into a writ of error. 
Ferguson v. Peake, 57 App. D. C. 124, and cases cited. How¬ 
ever, it is apparent no error was committed by the Police 
Court since appellant filed a petition for writ of error which 
was twice denied by this court. Clawans v. District of Co¬ 
lumbia, 67 App. D. C. 58. 


Ill 

The petition fails to show that the defense of former jeopardy 
was properly raised in the Police Court. 

There is no averment in the petition that appellant raised 
in the Police Court by proper plea the defense of former 
jeopardy. There is no averment in the petition that this de¬ 
fense was ever raised, except the allegation in paragraph 4, 
(Rec. pp. 2, 3) that she refused to plead on the ground that 
the former proceeding constituted jeopardy and that she 
urged upon the Police Court that she could not again be 
placed in jeopardy; but this averment is repugnant to the 
record of the Police Court (Rec. p. 9) which shows that appel¬ 
lant would not enter a plea because she “insisted she ap¬ 
peared specially.” This allegation, under the authorities 
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hereinbefore cited, being repugnant to the record, must be 
disregarded. 

The constitutional right not to be twice put in jeopardy, 
like the constitutional right to trial by jury, or to be repre¬ 
sented by counsel, may be waived. It is a defense which, 
like other special defenses, must be pleaded specially. If not 
properly brought to the attention of the trial court it will be 
deemed to be waived and cannot be urged for the first time 
on appeal. Miller v. United States, 41 App. D. C. 52, 59-62, 
certiorari denied 231 U. S. 755. In that case this Court quoted 
with approval from the opinion in State v. Buzzell, 58 N. H. 
257, as follows: 

“Former acquittal or former jeopardy, as a defense, 
is a plea of discharge or release that gives a reason why 
the defendant ought not to answer the indictment, and 
ought not to be put upon trial for the crime alleged. 4 
Bl. Com. 335. The plea of not guilty raises the question, 
not whether, by former acquittal or jeopardy, he is dis¬ 
charged from a crime, but whether he committed it. 
When, as in this case, there is an opportunity to plead 
former judgment or jeopardy, and it is not pleaded, the 
case is as if there were no former judgment or jeopardy.” 

Certainly, if the defense of former jeopardy cannot be urged 
for the first time on appeal, it cannot be urged in a collateral 
attack upon the judgment by petition for writ of habeas 
corpus. 


CONCLUSION 

For the reasons herein set forth, it is respectfully submitted 
that the judgment of the court below was correct and should 
be affirmed. 


Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C.. 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee 
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REPLY BRIEF FOR APPELLANT. 


It will be noted that appellee’s brief (p. 2) concedes 
that the new or second Information (No. 1,100,748), 
filed December 30, 1935, upon which conviction occur¬ 
red and sentence was imposed, after the first Informa- 
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tion (No. 1,0S7,520) had been nolle prossed over the 
objection and exception of the appellant, charged ap¬ 
pellant with the same disorderly conduct as set forth 
in the first Information. Appellee does not in¬ 
form this Court why the prosecution abandoned the 
first Information, which had been pending since June 
8, 1935, nor did the prosecution inform the Police 
Court. 


II. 

Appellee asserts in his brief (p. 7): 

“It is contended hereafter in this brief that the 
defense of former jeopardy was never properly 
raised in the Police Court and, therefore, was 
waived. There is nothing in the petition for writ 
of habeas corpus, nor in the exhibits accompanying 
the same, to show that the defense of former 
jeopardy was ever raised in the Police Court, 
with the exception of the averment of paragraph 4 
of the petition (Rec. pp. 2, 3) that appellant re¬ 
fused to plead to the information on the ground 
that she could not again be placed in jeopardy 
for the same offense and urged upon the said Po¬ 
lice Court that your petitioner could not again be 
placed in jeopardy for the same offense.” 

The complete allegations of paragraph 4 of appel¬ 
lant’s petition are, (R. pp. 2-3): 

“4. That on January 25, 1936, when said Infor¬ 
mation No. 1,100,748 came on to be tried before the 
said Police Court, the Court ordered your petition¬ 
er to plead to said Information, to which your 
petitioner refused, on the ground, among others, 
that by reason of the fact that the said Court had 
permitted a nolle prosequi of a certain other In¬ 
formation No. 1,087,520, in the midst of the trial 
of petitioner under the said last mentioned In- 
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formation No. 1,087,520, over objection and ex¬ 
ception of your petitioner, the entry of said nolle 
prosequi under the circumstances aforesaid was 
the equivalent to an acquittal of your petitioner, 
inasmuch as both Informations charged one and 
the same identical offense, as will hereinafter more 
fully appear, and your petitioner urged upon the 
said Police Court that your petitioner could not 
again be placed in jeopardy for the same offense. 
Nevertheless, the said Police Court directed the 
Clerk of said Court to enter a plea of not guilty 
for your petitioner, upon the record of the said 
Court, to which ruling your petitioner duly noted 
an exception.” 

The answer of the appellee to the above mentioned 
paragraph 4 is as follows (R. p. 17): 

“4. Answering paragraph numbered 4, respond¬ 
ent admits that on January 25, 1936, petitioner 
came on to be tried on Information No. 1100748, 
but denies that the court ordered petitioner to 
plead to said Information. Respondent admits 
that petitioner refused to plead on the grounds 
set forth in paragraph numbered 4. Respondent 
admits that upon refusal of petitioner to plead up¬ 
on arraignment, the judge of the Police Court 
directed the Clerk of said court to enter a plea of 
‘not guilty’ for the petitioner upon the records.” 
(Italics supplied.) 

With reference to the trial on the first Information 
No. 1,087,520, in the appellant’s petition, in paragraph 
7 (R. p. 4) it is averred: 

“* * * and said cause was duly and regularly 
called for trial on December 21, 1935, and then 
and there did proceed to trial and a witness, to 
wit: one F. M. White was then and there sw’orn 
and examined by the Assistant Corporation Coun¬ 
sel of the District of Columbia, and cross-examined 
by your petitioner’s counsel, in and upon the 
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merits of Hie offense alleged and gave testimony 
tending to support the allegations set forth in 
said Information No. 1,087,520, dated June S, 1935; 
that after said trial had commenced and said wit¬ 
ness sworn and examined as aforesaid, and other 
evidence placed before the Court, and before the 
conclusion of the said trial, the said cause was con¬ 
tinued by the Court to December 30,1935:' (Italics 
supplied.) 

The answer of the Respondent to paragraph 7 of the 
petition is as follows (R. pp. 17-18) : 

“7. Answering paragraph numbered 7, respond¬ 
ent denies that petitioner was placed on trial upon 
Information No. 1,087,520, but admits that the 
Police Court of the District of Columbia is a duly 
constituted Court and had jurisdiction to try said 
charge in said Information and also had juris¬ 
diction over the petitioner. Respondent denies 
that said cause was duly and regularly called for 
trial on December 21, 1935 and denies that it did 
proceed to trial. 

“Respondent denies the remaining allegations 
of said paragraph, except the allegation that the 
cause was continued by the court until December 
30, 1935.” 

As will be observed, the Respondent, in the 7th para¬ 
graph of his answer, does not deny specifically that 
F. M. White was sworn on behalf of the prosecution, 
examined and cross-examined on the merits, and gave 
testimony tending to support the charge alleged in the 
first information (No. 1,0S7,520) and that other evi¬ 
dence was placed before the Police Court, as alleged 
by appellant in paragraph 7 of her petition. 

The Respondent admits that on December 21, 1935, 
the case was continued until December 30, 1935, by the 
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Police Court. (Respondent’s Answer, R. p. 18.) The 
entry made by the Police Judge is set forth on the 
photostatic copy. (R. p. 13.) Why did the Police 
Judge, on his own motion, continue the case until De¬ 
cember 30, 1935? The record of the proceedings in 
the Police Court, as shown by the entries on the back 
of each Information, is silent upon this point. But, 
the petition of the appellant for the writ of habeas 
corpus explains what occurred on December 21, 1935, 
and it is submitted that she was entitled to prove the 
facts before the Court below at a hearing upon her 
petition for habeas corpus. (In Re Mayfield , 141 U. S. 
107, 116), in which the Supreme Court said (p. 116) 
that the Supreme Court has held, in a multitude of cas¬ 
es, that it had power to inquire with regard to the jur¬ 
isdiction of the inferior court, either in respect to the 
subject matter or to the person even if such inquiry 
involved, an examination of facts outside of, but not 

inconsistent with the record. To the same effect is the 

> 

recent case of Johnson v. Zerbst, 304 U. S. 458 (de¬ 
cided May 23, 1938), in which the Court held that 
habeas corpus is an available remedy to one who has, 
without having effectively waived his constitutional 
right to the assistance of counsel, been convicted and 
sentenced and to whom expiration of time has render¬ 
ed relief by an application for a new trial or by ap¬ 
peal unavailable. The record of the trial court could 
not have shown the facts alleged in the petition for 
habeas corpus in the Johnson-Zerbst case, namely, that 
the accused had been deprived of the assistance of 
counsel. It appears in that case that the accused plead¬ 
ed not guilty upon arraignment, said that they had no 
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lawyer—in response to an inquiry of the court—stated 
that they were ready for trial. They were then tried, 
convicted and sentenced without assistance of counsel. 

The Court says: 

“There is insistence hero that petitioner waived 
his constitutional right. The District Court did 
not so find. It has been pointed out that courts 
indulge every reasonable presumption against 
waiver of fundamental constitutional rights 
(cases) and that we do not presume acquiescence 
in the loss of fundamental rights, (case.) A waiv¬ 
er is ordinarily an intentional relinquishment or 
abandonment of a known right or privilege. # * • 
While an accused may waive the right to counsel, 
whether there is a proper waiver should be clear¬ 
ly determined by the trial court, and it would be 
fitting and appropriate for that determination to 
appear upon the record # * * The scope of inquiry 
in habeas corpus proceedings has been broadened 
—not narrowed—since the adoption of the Sixth 
Amendment.’ In such a proceeding, ‘it would be 
clearly erroneous to confine the inquiry to the 
proceedings and judgment of the trial court’ (cita¬ 
tion) and the petitioned court has ‘power to in¬ 
quire with regard to the jurisdiction of the inferior 
court, either in respect to the subject matter or 
to the person, even if such inquiry ( involves ) an 
examination of facts outside of, but not incon¬ 
sistent with, the record .’ (citation.) Congress has 
expanded the rights of a petitioner for habeas 
corpus (citation) and the ‘* * * effect is to substi¬ 
tute for the bare legal review that seems to have 
been the limit of judicial authority under the 
common-law practice and under the Act of 31 Car. 
11, chap. 2, a more searching investigation, in 
which the applicant is put upon his oath to set 
forth the truth of the matter respecting the causes 
of his detention, and the court, upon determining 
the actual facts, is to ‘ dispose of the party as law 
and justice require 
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“There being no doubt of the authority of Con¬ 
gress to thus liberalize the common law procedure 
on habeas corpus in order to safeguard the liberty 
of all persons within the jurisdiction of the United 
States against infringement through any viola¬ 
tion of the Constitution or a law or treaty estab¬ 
lished thereunder, it results that under the sec¬ 
tion cited a prisoner in custody pursuant to the 
final judgment of a state court of criminal juris¬ 
diction may have a judicial inquiry in a court of 
the United States into the very truth and sub¬ 
stance of the causes of his detention, although it 
may become necessary to look behind and beyond 
the record of his conviction to a sufficient extent 
to test the jurisdiction of the state court to pro¬ 
ceed to a judgment against him.” (Italics sup¬ 
plied.) 

In the instant case, the trial court accepted the an¬ 
swer of the Respondent, notwithstanding the aver¬ 
ments of the petition and the petitioner’s joinder in 
issue, and even refused to allow the petitioner to prove 
the allegations of her petition and to offer proof in de¬ 
nial of the allegations of the answer. 

We submit that the judgment of the trial court 
should be reversed. 

LEVI H. DAVID, 
Investment Building, 
Washington, D. C. 

LILLIAN CLAWANS, 

In Proper Person, 

116 Market Street, 

Newark, N. J., 

Attorneys for Appellant . 
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